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THURSDAY, APRIL 24, 1952 


CoNGRESS OF THE UNITED STaTEs, 
Jornt CoMMITTEE ON Aromic ENERGY, 
Washington, D. C. 

The joint committee met, pursuant to call, at 10:40 a. m., in room 
318, Senate Office Building, Representative Melvin Price presiding. 

Present: Representative Price, Senators Knowland and Bricker, 
Representatives Jackson and Van Zandt. 

Members of the committee staff; William L. Borden, executive 
director; Harold Bergman, deputy director; and John S. Walker. 

Also present: Representative Walter 8. Baring (Nevada). 

Representative Price. The committee will come to order. 

Senator McMahon, who is away from the city at the present time, 
has asked me to preside at today’s meeting, in view of the fact that 
the joint committee vice chairman, Mr. Durham, is also out of town. 

We have a very interesting and complex problem in connection 
with atomic energy contractors and State taxation. This questioa 
has to do with whether or not the States under the Constitution and 
under the act controlling atomic energy are entitled to levy taxes on 
contractors of the Atomic Energy Commission, ra 

The Supreme Court recently ruled on one phase of this problem in 
the so-called Roane-Anderson case. A number of representatives of 
States have been in touch with me and with other members of the 
joint committee, and I might say with many Members of both the 
House and the Senate, and they have requested an opportunity to 
appear and to comment on this whole problem. 

Some weeks ago today’s meeting was set up for the purpose of pro- 
viding the State representatives an opportunity to make known their 
viewpoint. That is why we are meeting today. 

I would like to say in that connection that I personally was con- 
tacted by Governor Stevenson, of Illinois, and at this point I would 
like to read into the record a letter which I received from Governor 
Stevenson, because I think it sets forth the position of most of the 
State governments. This is Governor Stevenson’s letter: 

AprRIL 8, 1952. 
The Honorable Metvin Price, 
House Office Building, Washington, D. C. 

Dear Met: I am taking the liberty of writing you because I understand that 
you are a member of the Joint Committee on Atomic Energy, and a problem has 
come up in the administration of the act which is giving the States considerable 
On Janians 7 last, the United States Supreme Court held, in the cases of Carson 
v. Roane-Anderson Company and Carson v. Carbide and Carbon Corporation, that 
the word “‘activities’”’ in section 9 (b) of the Atomie Energy Act of 1946 covered 
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private persons and corporations doing work for the Atomic Energy Commission 
on an independent contractual basis in such manner that the sales and use taxes 
of the State of Tennessee could not be applied in those cases. The issue of con- 
stitutional power was not involved in the cases and the Court merely held that the 
Congress, in the section quoted, intended to extend tax immunity to these con- 
tractors. 

Because of the. magnitude of the operations of the Atomic Energy Commission, 
and also because of the thrust of the Supreme Court’s holding would not appear 
to be necessarily confined merely to sales and use taxes, the States generally have 
been quite alarmed by thie decisién. Their researches suggest that perhaps 
Congress really did not intend to create any such immunity, and this squares 
with previous efforts on the part of Congress to resist efforts to extend the tax 
immunity of the Federal Government to its contractors. You will recall that, 
throughout the last war, it was the Federal policy not to allow contractors with 
the Federal Government to share its immunity from State taxes. 

Those States which happened to have representatives on the Joint Committee 
on Atomic Energy have been asked to assist in seeking clarification of congres- 
sional policy on this matter and, if it meets with the true congressional intent, to 
suggest an amendment of the law which will accurately reflect that intent. One 
way to do this, of course, would be to strike from section 9 (b) the word “‘activi- 
ties’’ which, it can be reedily seen, is 2 word of confusing breadth and which may 
not be a happy choice to convey the true desires of Congress in this regard. I 
am sure that all of the States, including Illinois, will greatly appreciate your 
active consideration of this problem. 

With warmest personal regards, I am 

Sincerely yours, 
Aptat E. STEVENSON, 
Governor of Illinois. 


I understand that Representative Baring, of Nevada, is here with 
us and has a similar communication from Governor Russell, of Nevada, 
Mr. Baring, would you like to read that letter into the record? 

Representative Bartne. I would, Mr. Chairman. 

State or Nevapa, Executive CHAMBER, 
Carson City. 
Hon. Watrer 8. Barina, 
United States Congress, Washington, D. C. 

Dear Mr. Barina: | understand that there will be a hearing on April 24 
between the Joint Committees of Congress on Atomie Energy and a committee 
of State tax administrators to discuss the tax-exempt. status now enjoyed by 
contractors with the Atomic Energy Commission. This conference will be of 
particular interest.to the State of Nevada in view of the constant and increasing 
activity of contractors for the Atomie Energy Commission here. 

Because of the isolated position of the Atomic Energy Commission base, the 
State of Nevada is put to considerable expense in maintaining and policing roads 
and facilities leading to the base. If tax immunity to contractors as interpreted 
by the Supreme Court in the Tennessee case is extended to all Atomic Energy 
Commission contractors in Nevada, we may have a very serious problem. Also 
if tax immunity in this ease continues, there will be pressure exerted to make all 
contractors for Federal agencies similarly immune. 

I sincerely hope you will support a program to remove this condition. 

With kindest regards, 

Sincerely, 
Cuarves H. Russet. 


I wish to state, Mr. Chairman, that I am in complete agreement 
with the Governor of my State. 

Representative Price. Thank you, Mr. Baring. 

Mr. Charles F. Conlon, executive secretary of the National Associa- 
tion of Tax Administrators, is here, and he has with him a number of 
his associates from various States. 

I am going to call on you, Mr. Conlon, and ask vou to say whatever 
vou like by way of an introductory statement, and then introduce 
the others who are here to testify. 

Will you state your full name, Mr. Conlon? 
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STATEMENT OF CHARLES F. CONLON, EXECUTIVE SECRETARY, 
NATIONAL ASSOCIATION OF TAX ADMINISTRATORS 


Mr. Conton. My name is Charles F. Conlon, Chicago, IIl., execu- 
tive secretary of the National Association of Tax Administrators, 
which is an official organization representing the tax and revenue 
departments of the several States. 

We have with us today, Mr. Chairman, the members of a special 
committee of the National Association of Tax Administrators, and I 
am going to introduce them in line with your suggestion, and then 
I am going to call on one of-them to give the statement on behalf 
of the committee and the revenue departments of the several States 
of the United States, who are in substantial agreement with the posi- 
tion which will be explained. 

First of all, I would like to present to the committee Mr. John 
Healy, deputy director of the department of revenue, Colorado. 

Representative Price. Do you desire that these gentlemen testify 
ut this time, or are you going to make an introductory statement? 

Mr. Conton. I think that we will call on Mr. Pierce to make a 
statement on behalf of all of us, and then if you or the other members 
of the committee have any questions, or if there is any general discus- 
sion, we will join in it at your pleasure. 

I would next like to present to the committee Mr. William F. Con- 
nelly of the State Tax Commission of Connecticut; Mr. Conn J. 
Sterling, the commissioner of revenue of Indiana; Mr. Fred McClurg, 
the general counsel of the Indiana Department of State Revenue; 
Mr. Frank Millis, the auditor of State, Indiana; Mr. Eugene G. Shaw, 
the director of revenue for North Carolina; Mr. J. M. Dickinson, 
commissioner of the Department of Finance and Taxation of Tennes- 
see; Walter F. Kennedy of the Comptroller’s Department of Maryland. 

Now I am going to call on Mr. Dixwell Pierce, the secretary of the 
California State Board of Equalization, who has a statement and an 
exposition of his problem which on behalf of all the committee mem- 
bers, with your permission, will be read now. 

Representative Price. The committee will be pleased to hear Mr. 
Pierce. Thank you, Mr.Conlon. Mr. Pierce, will you please identify 
vourself. 


STATEMENT OF DIXWELL L. PIERCE, SECRETARY, STATE BOARD 
OF EQUALIZATION, CALIFORNIA 


Mr. Prerce. Mr. Chairman and members of the committee: My 
name is Dixwell Pierce and I am secretary of the California State 
Board of Equalization, Sacramento. 

As Mr. Conlon has explained to you, there are a number of us here 
present today who would like to join in this statement on behalf of 
the National Association of Tax Administrators concerning the tax 
status of contractors with the Atomic Energy Commission. 

The committee of tax administrators representing the several 
States requests the Joint Committee on Atomic Energy to recommend 
to Congress the amendment of section 9 (b) of the Atomic Energy Act 
of 1946 so as to make it clear that private, independent contractors 
with the Atomic Energy Commission are not immune from State and 
local taxes. 
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It is the position of this committee that Congress did not intend 
to, and, in fact, did not grant to private, independent contractors with 
the Atomic Energy Commission the unique status of immunity from 
State and local taxation in any form whatsoever. The United States 
Supreme Court, however, has construed the grant of immunity to 
the Commission as applicable to private, independent contractors 
with the Commission inasmuch as it treats the operations performed 
by the contractor as tantamount to performance by the Commission 
itself. Hence this request for amendment of the act. 

I should like now to give you a brief summary of our statement that 
will follow, and it is very closely in accord with the views expressed 
by Governors Stevenson, of Illinois, and Russell, of Nevada. 

The scope of the doctrine of implied intergovernmental tax immuni- 
ties received extremely close scrutiny in the period 1937-42. A new 
and satisfactory policy was evolved through the decisions of the 
United States Supreme Court. This policy was approved affirmatively 
by the executive department and by Congress, which refused to take 
anv action to change it. 

The Roane-Anderson case, to which the chairman has referred, in- 
volved the construction of an exemption in express terms. The 
Court’s judgment is based on the assumption that Congress took 
specific action to protect the interests of the United States in the 
widest sense of the word. It is, to the contrary, the view of the tax 
administrators that Congress neither acted in that manner, nor in- 
tended to do so. Contractors with the Atomic Energy Commission 
are not unique in any sense and there is no need to treat them as 
such. To continue to treat their transactions as immune from State 
and local taxes is, therefore, an unwarranted and unjustified inter- 
ference with the tax powers of the several States. It also constitutes 
a departure from an established and certain rule of tax liability in 
transactions involving the Government to one that is capable of 
indefinite extension. 

For all practical purposes, private, independent contractors with 
the Federal Government have enjoyed no privileged status for State 
and local tax liabilitv since 1937. In that year, the United States 
Supreme Court decided James v. Dravo Contracting Company (302 
U.S. 134), a case in which the Court had requested the Solicitor Gen- 
eral to appear and present the views of the United States as to the 
validity of a State tax laid on its contractors. The tax imposed by 
the State of West Virginia on the receipts of a Federal contractor was 
upheld. The Court said: 

We hold that the West Virginia tax so far as it is laid upon the gross receipts 
of respondent derived from its activities within the borders of the State does not 
interfere in any substantial way with the performance of Federal functions and 
is a valid exaction. 

The Solicitor General argued that the tax was valid. He agreed 
that its effect would be to increase the cost of work to the United States 
but did not regard that fact as determinative of the validity of the 
tax. His position is stated in the report of the case as follows: 

We have indicated that a tax on the contractor, the sole result of which is to 
increase the cost to the sovereign by the amount of the normal tax burden, presents 
no interference with its operations. 


and again that the imposition of the tax— 
is in no sense a threat to the capacity of the Government to perform its functions, 
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Senator Bricker. This is the Solicitor General’s position? 

Mr. Pierce. Yes, sir. That is quoted from the report of the case 
itself. That is a restatement of the Solicitor General’s position as 
made by the Court. 

In 1941 the Court upheld the imposition of the Alabama sales tax 
to transactions of a cost-type defense contractor in the case of Alabama 
v. King and Boozer (314 U.S. 1). On the same day, in Curry v. United 
States, 314 U.S. 14, it upheld the imposition of the Alabama use tax 
to materials purchased outside the State by a defense contractor but 
used within Alabama in the performance of the contract. 

The Dravo and King & Boozer cases adopted as the test of validity 
the legal incidence of a generally applicable nondiscriminatory tax. 
There were overruled in this process a number of earlier cases which 
attempted to insulate the Government from any increase in costs due 
to taxes laid at any state of procurement. Among these cases are 
Panhandle Oil Co. v. Mississippi (277 U.S. 218); Indian Motorcycle 
Co. v. United States (283 U.S. 570); and Graves v. Texas Co. (298 U.S. 
393). 

Senator Bricker. That was a complete reversal. 

Mr. Pierce. Yes, sir. 

Senator Bricker. There was no distinction? 

Mr. Pierce. There was no distinction to the extent that the hold- 
ings in those cases differed with the holdings in the Dravo case and 
the King & Boozer case, they must be considered to be overruled. 

Senator Bricker. This judgment then in the Roane-Anderson case 
amounts wholly to an interpretation of the statute. 

Mr. Pierce. Yes, sir; under section 9 (b) of the Atomic Energy 
Act, and therefore the correction would seem to be through amend- 
ment of the act by the Congress. 

The test of validity as developed by the Court met with the approval 
of the Bureau of the Budget and the Treasury Department, both 
concerned with the problem of maintaining stable Federal, State, and 
local fiscal relations in a period when the demands on Government 
were constantly growing. The Acting Secretary of the Treasury 
wrote the chairman of the House Ways and Means Committee on 
February 16, 1942, which, of course, as you will recall, was during 
the period of the war, and there were very large Federal expenditures 
involved, and I am now quoting from the Treasury: 

So long as the taxation of defense activities is nondiscriminatory and so long 
as the legal incidence of the State tax falls upon private persons, this Department 
believes that this type of tax will not impede the National Government in carrying 
on its operations, nor restrict its choice of the means by which it discharges its 
functions. 

The Director of the Bureau of the Budget wrote on April 10, 1942: 


It seems to me that the appropriate tests of policy in this matter were well 
stated by the Department of Justice in its brief before the Supreme Court in the 
case Of Alabama v. King and Boozer. The pertinent criteria, the Department 
argued, are these: ‘Is the tax nondiscriminating?’’ “Is the tax, in law, imposed 


upon the Government or the private person?” 


The texts of these letters are reproduced in the material appended 
to this statement. 

Congress added its approval of the incidence test of a nondiscrimi- 
natory tax to that of the Court and the Treasury and Justice Depart- 
ments and the Bureau of the Budget. It refused to pass legislation 
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which would grant a limited immunity to defense contractors in those 
cases Where the imposition of a tax would result in higher costs for 
defense procurement. Such legislation was vigorously advocated by 
the War and Navy Departments, but in spite of a favorable report by 
the Ways and Means Committee, the House would not pass it. Con- 
gress thus adhered to the policy it followed on two earlier occasions 
when the Navy Department sought exemption from State and local 
taxation for its cost-type contractors. 

Senator Bricker. There is no question of the discrimination in this 
case, is there? 

Mr. Prerce. None whatever, sir. 

Senator Bricker. And it involves both use and sales tax? 

Mr. Prerce. Yes, sir. 

The details are appended to this statement. 

The importance of the new and restrictive interpretation of the 
implied immunity doctrine must not be minimized. It is true there 
isn’t a great deal of revenue apparently involved in the one case in 
Tennessee, but it could have very far-reaching implications. 

It was by no means limited to procurements by private contractors 
to fulfill their Government contracts. On the contrary, this was but 
one aspect of a program of considerably wider scope which had as its 
objective the elimination of all private claims of tax immunity based 
upon some relationship with Government. The program included 
among other things the elimination of tax-exempt status of judicial 
salaries, of governmental salaries generally, of the proceeds of leases of 
Federal property or of the property of Federal wards, or of the proceeds 
of leases of State property, or income from governmental contracts 
and exemption from taxation of transactions taking place on or income 
derived from activity in areas over which the Federal Government had 
exclusive jurisdiction. 

You will recall legislation in that connection in the so-called Buck 
Act. 

In every instance it was accepted that the ultimate economic effect 
of a tax laid directly on a private person or interest was of no conse- 
quence in determining the validity of the tax. The cost of the tax 
might or might not be passed on to the Government concerned. 
Whether it was or was not is immaterial. The decisive test was the 
practical one—the test of legal incidence, as for example in the case of 
myself and each of the other gentlemen who are appearing before you 
today and are paid out of State treasuries, quite a substantial part 
of our income is withheld and paid directly to the Federal Government. 

Obviously we would be willing to work for the State governments 
for just that much less if we were not required to pay the Federal tax, 
so in a very realistic sense it may be said that the Federal tax increases 
the cost to the State government, but that is simply the normal 
result 

Senator Bricker. It really does. 

Mr. Prerce. It really does. 

Senator Bricker. Practically every State had to increase their pay- 
ment of salaries when the Federal Government levied taxes. 

Mr. Pierce. Yes, sir; and that is a normal result that you expect. 
That is our whole point before you gentlemen here this morning. 

This was the policy which prevailed during the defense and rearm- 
ing period as well as through the whole period of World War IT when 
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tremendous sums were expended through private contractors. It is 
the policy which prevailed at the time the first’bill for the regulation 
of atomic energy was drafted in accordance with the recommendations 
of Secretary Stimson’s interim committee, and it is the policy which 
prevails today for all contractors with the Federal Government with 
the single exception of contractors with the Atomic Energy 
Commission. 

Senator Bricker. That is all because of the word “activities” 
included in the act? 

Mr. Pierce. Yes, sir. 

Section 9 (b) of the Atomic Energy Act is the basis of the Court’s 
judgment in the Roane-Anderson case, decided on January 7, 1952. 
As construed by the Court, this section was held to have immunized 
all the activities of the Commission and to have obliterated all lines 
of demarcation between activities carried on by the Commission 
directly and those carried on by private, independent contractors. 
The indispensable assumption of this interpretation is that Congress 
expressly and clearly departed from the standard policy it had hitherto 
followed, and that it had expressly authorized an immunity status 
for the Atomic Energy Commission which would insulate it effectively 
from any increase in costs that was—I am now quoting from the 
decision in the King & Boozer case in Alabama— 
but a normal incident of the organization within the same territory of two inde- 
pendent taxing sovereignties. 

It is submitted that such an interpretation is erroneous; that, on the 
contrary, Congress spelled out in section 9 (b) the implied constitutional 
immunity which the Atomic Energy Commission as an agency of the 
United States would enjoy even in the absence of a specific immunity 
clause. Congress had done that in other insiances where a special 
agency or corporation had been created to administer a given program, 
so there was some precedent for it. It is submitted that the very 
first draft of this legislation contained an immunity section clearly 
limited to the Commission itself and recognizing the distinction 
between the Federal Government and its contractors for the purpose 
of State and local taxes, and that from this draft on there was never 
any indication whatsoever that a departure from this policy was 
intended. It is quite clear that the precise language of the earlier 
drafts was ehanged in the final draft in order to accommodate the 
language of the exemption sentence to a substantive change which 
had been made in another section of the bill. 

That substantive change was through the elimination of authoriza- 
tion to form corporations to carry on the Government work, and that 
elimination was made on the recommendation of the administration, 
so when that change was made, it became necessary to amend section 
9 (b), and it was in the course of this amendment that the word 
“activities” crept in. 

It was at this point that the word “activities’’ was inserted in the 
bill without comment or specific explanation why, but we think that 
was why. 

It is this change in language solely on which depends the case that 
Congress was putting aside the legal incidence test of tax liability and 
adopting special measures to insulate the United States from increased 
costs due to State and local taxes with respect to AEC work. The 
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insuperable difficulty about this interpretation is that there is no indi- 
cation in any way, by comment, explanation, or otherwise to show 
that Congress had any idea of making a fundamental and far-reaching 
change in the immunity status of the Atomic Energy Commission 
and its contractors. The history of the drafting, revision, hearings, 
and debate on the Atomic Energy Act is clear on this point and is 
analyzed in detail in the material appended to this statement. 

Senator Bricker. The tax feature was not mentioned at any time 
or debated? 

Mr. Pierce. No, sir; not at all. We made a close check on the 
Congressional Record on that, and there is no indication that it was 
ever mentioned. It was just taken for granted, I think, Senator, 
that as a governmental agency the Atomic Energy Commission would 
enjoy the same tax exemption that other Government agencies would, 

Senator Bricker. The same rule? 

Mr. Pierce. Yes, sir. 

No assumption is tenable, after an examination of the history of 
this legislation except the one that all through the proceedings it was 
contemplated that the tax status of the Government and its con- 
tractors as then understood by Congress, the executive departments, 
and the courts would be governing for the Atomic Energy Commission 
and its contractors. 

The question of tax immunity was not discussed in the hearings 
nor in the debate on the floor. The Secretary of the Army, the Sec- 
retary of the Navy, the Director of the Bureau of the Budget, and 
the Comptroller General, all of whom had been intimately connected 
with the intergovernmental tax immunity problem in the defense and 
war periods, made no reference to this aspect of the atomic energy 
control bills. It must be assumed that they regarded the existing 
policy as fixed, accepted, and well understood. It is simply incon- 
ceivable that a fundamental change in policy would be inaugurated, 
approved in committee, and enacted into law without debate, com- 
ment, or expression of any kind, and, most important of all, without 
even clear, definite language to that effect. Nevertheless, that is the 
assumption which must be made to accept the judgment in the Roane- 
Anderson case. 

When the Roane-Anderson case was before the courts, much was 
made of the fact that the Atomic Energy Commission was authorized 
to use private contractors to carry on its operations. It was pointed 
out that at one stage in the development of the bill that the Commis- 
sion was forbidden to use contractors. It is further suggested that 
the authority to use contractors to carry on its functions makes the 
Atomic Energy Commission situation unique and that for this reason 
Congress must have had in mind an all-inclusive exemption which 
would extend even to operations carried on by contractors. The 
argument is that, if the Atomic Energy Commission performed all its 
functions through its own organization and employees, it would enjoy 
a complete immunity from State and local taxes and, since it is au- 
thorized to use contractors, ergo, those contractors’ operations are 
likewise brought within the scope of the exemption. 

The fact is, however, that the Atomic Energy Commission is not 
uniquely authorized to use contractors to perform its functions. It 
is also a fact that under the Constitution the Atomic Energy Com- 
mission would not be insulated from increases in costs due to the fact 
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that taxes are imposed on persons with whom the Commission deals. 
This is precisely the question that was decided in the defense era 
and early World War iT proceedings. 

Many Federal agencies have the choice of performing functions 
directly through their own administrative organizations and em- 
ployees or of hiring private, independent contractors to do so. The 
armed services, for example, uses contractors on a broad scale. 

When the question is whether to use a contractor or to do the job 
directly, the decision is made on the basis of the desirability or not 
of utilizing particular aggregations of skill and experience that are 
available and competent to do the job. If the decision is made to 
use an independent contractor, then automatically that decision brings 
into operation numerous legal consequences that would not exist if 
the Federal agency has decided to do the job directly with its own 
employees. By the use of an independent contractor, the Govern- 
ment may be in an advantageous position in many ways. It may be 
in a less satisfactory position in others. The increased tax cost 
subject to reimbursement is one of the disadvantages of using an in- 
dependent contractor, but the Government, like people, cannot have 
its cake and eat it, too. It cannot have all the advantages and dis- 
avow the consequential disadvantages of using independent con- 
tractors. 

The tax status, of course, is only one instance of the change in 
relations which follows from the use of contractors. The status of 
employees, methods of choosing employees, compensation, liability 
to third parties, et cetera, all differ depending on whether Federal 
operation or contract operation is chosen. 

The officers and employees of the Atomic Energy Commission are 
officials and employees of the United States; their employment 
status and their powers and duties are dependent upon and governed 
by the laws of the United States. Independent contractors and 
their employees stand in no such necessary relationship to the United 
States. Various statutory procedures and requirements govern the 
operations of the Atomic Energy Commission as an agency of the 
United States; the independent contractor as such is not so governed. 
The functions and objectives of the Atomic Energy Commission are 
laid down by Congress and Atomic Energy Commission must carry out 
its operations in conformity with congressional policy; the independent 
contractor is free to operate in the areas and for the period which 
seems appropriate to its managers. 

All along the line, one finds these differences of essence between an 
official agency of the United States and a private, independent 
contractor which support the proposition that on its face the exemption 
is granted to the activities directly carried on by the Atomic Energy 
Commission, and conversely, that specific language, clear and un- 
ambiguous, would be necessary to indicate any intention on the part 
of Congress to give to a private, independent contractor the same 
status for tax purposes as that enjoyed by the United States under 
the Constitution. There is no such language in the Atomic Energy 
Act, there are no discussions on such a proposal in the hearings or 
in the committee reports on the legislation nor is there even a sugges- 
tion either in committee or in Congress that this was to be done. 

The immunization of Federal activities from State and local taxes in 
order to avoid costs that would otherwise have to be paid is unsound, 
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for the very reasons that Governors Stevenson and Russell have 
stated in their communications to you. The State and Federal 
Governments exist and operate in the same areas. Each has concur- 
rent tax powers and it is recognized that the tax laws of each influence 
the cost of goods and services. Far from condemning this condition, 
responsible Federal officials have recognized it as a common, ordinary 
incident of the existence of the two taxing governments in the same 
area. 

This is not to say that either government is subjected directly to the 
tax laws of the other. On the contrary, the test involved is such as 
to preserve the fundamental immunity of each government from the 
direct operation of the tax laws of the other. The test of legal inci- 
dence is at once satisfaetory and certain, 

Any test, on the other hand, which purports to sanction the im- 
munity in terms of economic burdens or costs ultimately paid by the 
Government is unsatisfactory and uncertain. It is uncertain because 
it is capable of indefinite extension into the industrial and commercial 
channels which eventually provide goods or services for the Govern- 
ment agency concerned. It is unsatisfactory because it involves an 
unwarranted curtailment of the tax bases of States and localities. 
Government today, and the Federal Government in particular, 
originates a considerable portion of activity in industrial and com- 
mercial lines. Is this whole area to be carved out of the general tax 
base on which the States and localities rely? It would be a pretty 
disastrous thing if it happened in Nevada. 

Is this whole area to be neutralized from the effects of increased 
costs due to taxes levied somewhere along the line? The effects of 
such a policy carried to its logical conclusion would be complete sub- 
version of the constitutional relationship between the Federal Gov- 
ernment and the States and localities. It would mean the total 
abandonment of the fundamental doctrine of concurrent powers of 
taxation under the Constitution. 

It is true that the special treatment accorded to the operations of 
the Atomic Energy Commission and its contractors would not, of 
itself, have such far-reaching consequences for the reason that the 
Commission’s operations constitute_at present but a small portion of 
Federal expenditures. The principle involved, however, is applicable 
to all Government operations carried on through private, independent 
contractors. Since there is no substantial difference between the 
Atomic Energy Commission and other Federal agencies when it comes 
to the utilization of contractors, there is no reason to suppose that 
there will be an indefinite continuation of the Atomic Energy Com- 
mission’s contractors in a more favorable status for State and local 
tax purposes than the contractors for other Federal agencies. Either 
all will be granted total immunity or all will operate on the basis which 
generally obtains throughout the Federal Government today. 

Less than a dozen States are now directly affected by the judgment 
in the Roane-Anderson case because the Commission and its contrac- 
tors are not operating in every State. They happen to be in my own 
and in most of the States of the gentlemen who are here. 

Senator Bricker. The question has never arisen in any other Gov- 
ernment activity in any State, has it? 

Mr. Pierce. No, Senator Bricker. This is the first time we know 
of this having been done. We think it was quite accidental. 
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Every State, however, does have some type of Federal activity 
carried on directly and through contractors, and every State does 
have important taxes which would be affected adversely if the prin- 
ciple of total immunity from the incidental effects of State and local 
taxes were to be applied to all Federal operations. Every State is 
concerned about the possibility that a practical and certain rule of 
deciding questions of intergovernmental tax status may be totally 
abrogated, indirectly, and without even the sanction of clear, unam- 
biguous language. Every State is concerned about the possible 
extension of the total immunity principle so as to remove from the 
ambit of their tax powers a considerable proportion of total national 
economic activity. Finally, every State is concerned about the pos- 
sibility that the principle of the existence of concurrent tax powers 
in the Federal and State governments can be deprived of its mean- 
ing and fundamental importance without discussion, without debate, 
or without even a passing mention. 

It is for these reasons that the tax administrators of the several 
States urge the Joint Committee on Atomic Energy to recommend 
the amendment of section 9 (b) of the Atomic Energy Act so as to 
make it clear that it is the intention of Congress to exempt the 
Commission from State and local taxes on its property, on its income, 
and on its direct operations, and likewise to make it clear that it is 
not the intention of Congress to insulate the operations of the Com- 
mission carried on through contractors and agents from the inci- 
dental increases in costs caused by State and local taxes imposed on 
private persons dealing with the Commission, its contractors, and 
agents. 

Senator Bricker. You recommend the elimination of the word 
“‘activities’’? 

Mr. Pierce. Yes, sir. 

Senator Bricker. Do you think that would accomplish it? 

Mr. Pierce. The precise form of the amendment, Senator Bricker, 
is something, of course, for the Congress to determine. Since this 
statement was written, as in fact I think since this hearing was set, 
Senator Knowland, of California, I believe, has introduced a bill, 
S. 3040. I believe you all have copies of it. 

Representative Price. Have you read that bill? 

Mr. Pierce. Yes, | have, sir. 

Representative Pricer. Do you think that that answers your 
situation? 

Mr. Pierce. I believe it does, Mr. Chairman. It doesn’t eliminate 
the word “activities’’ entirely. 

That would have been our original suggestion, but it limits the word 

“activities” to such as are carried on through ¢ officers and employees 
of the Government, and only such activities are exempted from 
taxation by section 9 (b) if the bill should become law, and that, of 
course, is what we are urging. 

Senator Bricker. The conclusion there would exclude all others? 

Mr. Pierce. | would think so, because there is that general principle 
of law with which the committee is no doubt familiar that the mention 
of one excludes the others. I should think that that ought to do it. 

I thought possibly if you cared to have me do so, | might answer 
very briefly on behalf of our group the questions that are raised. 
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Representative VAN Zanpr. Stick to this bill for a moment. Why 

not spell it out? Why not insert in this amendment introduced by 

Senator Knowland language that will protect the several States? 

Mr. Pierce. If the Congress would do that, I think we would feel 
surer and happier about it, sir. I mean, in other words, we would 
welcome such a change in the law. 

Representative Van Zanpt. This may run the gantlets of the 
courts again. 

Mr. Prerce. And the Court may decide that you still did not mean 
what you said. 

Representative VAN Zanpr. Let’s spell it out. 

Representative Price. Are you doing any thinking in advance? 
Did you have any suggested amendment? 

Mr. Pierce. Our suggested amendment, Mr. Chairman, was just 
to eliminate the word “activities” entirely. Senator Bricker happened 
to mention that. 

I understand when the bill that is now before you, S. 3040, was 
drafted, that perhaps it was thought this other language might be 
preferable. We had no part in that. 

That, of course, is for the Congress to decide, but I should think, as 
has been suggested, if it were spelled out directly that would be the 
safest course of all. 

Senator Bricker. In other words, if we were to follow your sug- 
gestion, we would simply add to 3040 a statement that there should 
be no exemption from taxation on the part of private contractors? 

Mr. Pierce. Yes, sir. 

Representative Jackson. Mr. Chairman, may I ask a question? 

Representative Price. Mr. Jackson. 

Representative Jackson. I am greatly concerned about this, because 
we have the large Hanford atomic energy works in the State of 
Washington, but I have some deep convictions likewise as to whether 
or not the Federal Government can hire a contractor as its agent. 

It seems to me that the Federal Government certainly could carry 
on some of its activities threugh contractors acting as agents. I be- 
lieve the bad part of this thing is this: 

If we hire the General Electric Co., as we do at Hanford, to operate 
the facilities, it is unfair to sav on the one hand they are an agent of 
the Government and, on the other hand, to say that they are inde- 
pendent contractors 

I do sincerely believe that the Federal Government should elect, 
the Federal Government should decide, whether they are going to be 
independent contractors or whether the company is to be in fact an 
agent of the Government. I believe that is the real determination 
that must be made. 

I am certainly sure you would agree that the Federal Government 
in certain instances to carry out governmental functions could utilize 
the facilities of a private contractor and make that private contractor 
its agent in every respect, but the Federal Government can’t have its 
cake and eat it, too. 

In other words, at the present time, in connection with collective 
bargaining, arrangements through operating contractors’ agreements, 
I believe, are reached regarding unemployment compensation and 
other matters that relate directly to the welfare of the emplovees. 
Those conditions involve the collection by the State of taxes from the 
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contractor in order to carry out the terms of the collective bargaining 
ent. 

I think that that is really the fundamental issue here, because there 
is a distinction between management of the facilities and the normal 
letting of the contract to construct Federal facilities. 

Clearly, where the Federal Government lets the contract, whether 
it is on a cost-plus basis or a competitive-bid basis, the contract should 
be subjected to all State taxes. The Supreme Court of the United 
States, I believe, held in connection with the building of Grand 
Coulee Dam that they had to pay local sales taxes. 

Mr. Pierce. Yes, sir. 

Representative Jackson. We established a precedent for many 
Federal activities regarding the public works program. 

But do you agree with me that that is the fundamental issue? 
I mean, you would not want to say that the Federal Government 
could not hire a private contractor to act as its agent and so to cloak 
it when it is acting exclusively for that purpose, to give it the same 
status that the Federal Government would have? 

Mr. Prerce. I think so. It would seem to me that the Federal 
Government should be free to act in whatever way seems best adapted 
to achieve the ends in view, but in so doing should not upset the 
normal operation of the State and local taxing powers. If the Congress 
could use language adapted to express that principle, that would be 
the happy solution. 

Representative Jackson. Yes. 

Well, if the Federal Government operated Hanford or Oak Ridge, 
clearly there would be no power on the part of the State to tax, and 
the language in the pending amendment is totally unnecessary because 
it is surplus as the Constitution prohibits the States from taxing 

overnmental activities of the Federal Government. Likewise, the 
Federal Government cannot tax the governmental functions of a 
State, county or municipality. 

Senator Bricker. They have invaded that field, though, or come 
very close to it in many cases, port authority cases and the like. 

Representative Jackson. Then you get into the question, Senator, 
of the distinction between a proprietary and a governmental function. 

Senator Bricker. That is what they based it on. 

Representative Jackson. Yes. I am disturbed about how this 
should be handled. I quite agree with your general approach to this. 
I think that we ought to insist that when the operating contractor for 
the Commission is to act as an independent contractor, then they 
ought to be subject to all of the liabilities that go with it so far as the 
State may insist, of course exempting it from the property taxes and 
the other taxes that would normally apply. 

Mr. Pierce. Surely, though actually you know the Congress in 
many cases has provided aaa the Lanham Act and otherwise where 
it puts an unconscionable burden on the community for having so 
much exempt property all in one spot. 

Representative Jackson. I think if this decision is carried to its 
logical conclusion, they would knock out all the unemployment taxes. 

r. Prerce. That is it, very definitely. 

Representative Jackson. Which would upset the relationship of 
the employer with the employee. 

Mr. Pierce. Yes, sir. 

99422523 
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Representative Jackson. What they are trying to do is to have 
their cake and eat it. They are trying to say that the operating 
company is an independent contractor for one purpose and an agent 
of the Government for another, and this whole area is completely 
confused. Clarification is needed to carry out the objective. 

Mr. Pierce. The point Representative Jackson just made was, as 
a matter of fact, suggested to me in my office in Sacramento last 
Tuesday by the secretary of the Washington State Tax Commission, 
Mr. Johnson, who was there and who, on behalf of the chairman of the 
Washington commission, Mr. Huntley, had asked that that thought 
be mentioned, the very one that you did. In other words, that it 
would upset other forms of taxation imposed by the States. 

Representative Jackson. Which are beneficial to the Federal Gov- 
ernment in that it carries out certain objectives that the Government 
has in mind, namely, harmonious working relations between the em- 
ployees of the contractor and the contractor, which is another way 
of saying between employees of the contractor and the Government. 

Senator Bricker. There is no question of power in this case, there 
is no question of the authority? 

Mr. Prerce. I don’t believe so, Senator Bricker. It is just a ques- 
tion of policy. 

Senator Bricker. A question of interpretation of statute. 

Mr. Pierce. Yes, sir; an interpretation of statute. We feel very 
strongly that of course the Supreme Court, as has been suggested by 
one of the other committee members, always has the last guess about 
that as to what you meant, but we don’t really believe that when the 
Congress uses the word “‘activities’”’ in the sense that it did in section 
9 (b), that it intended any such result as derives from the Roane- 
Anderson case, but the result is there, and it would seem that the 
proper way to correct the situation would be for the Congress now 
to spell out, as has been suggested, what it really means to do with 
respect to this tax status of these contractors. 

Whether or not they act as agents, of course, gets to a pretty fine 
distinction. I should like to submit that probably no independent 
contractor is in the true sense an agent of the Government. 

Representative Jackson. They are incompatible. 

Mr. Pierce. They are incompatible. 

Representative Jackson. One is the opposite of the other. 

Mr. Prerce. If you try to clothe them with full governmental 
powers just as you pointed out, then you are getting into situations 
where you try to preserve the cake and eat it at the same time. 

Representative Jackson. But I do think there may be situations, 
you see, where we may want to utilize the facilities of the contractor 
and in order to carry out the Federal objective, we may find it more 
convenient to utilize his facilities. 

The point, it seems to me, that is the heart of this thing is we 
certainly can’t permit the contractor, operating contractor of the 
Commission, to be an independent contractor in one area, an agent in 
another. There has been enough confusion on that point already, 
and it comes up constantly, and I think it is important that it be 
clarified. 

Mr. Pierce. We would be in hearty agreement with that, sir. 
Our thought is that we were not suggesting as State tax administrators 
how the Federal Government should best organize its operations. 
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That is, of course, for the Congress and the executive branches to 
determine 

We were suggesting that if the Federal Government chooses to 
operate vans 4 the use of independent contractors and their private 
employees, who are not Government employees, then the normal 
incidence of State taxation should apply with respect to those con- 
tractors, agents, or whatever you call them, and their employees, and 
they should not enjoy tax-exempt immunity as governmental employ- 
ees or governmental agencies. 

Senator Bricker. There have been no questions about the other 
sections of the paragraph? 

Mr. Pierce. Not that I am aware of, Senator. 

Senator Bricker. Your property taxes? 

Mr. Prerce. There is a question being raised. I am glad that 
you mentioned that. 

While I was giving my testimony Mr. Healy, who was introduced 
to you a minute ago, who is the deputy director of the department 
of revenue in Colorado, has given me this letter that I would like to 
read into the record, if I might, Mr. Chairman. It is from the 
Minerals Engineering Co, Grand Junction, Colo., dated April 15, 
and it is directed to the Colorado Department of Revenue at Denver, 
and reads as follows: 

With reference to the Supreme Court decision in Roane-Anderson case which 
arose in the State of Tennessee over the exemption from taxation of contractors 
for the Atomic Energy Commission, we request your advice as to how we might 
proceed in eliminating payment of sales tax on materials purchased in con- 
nection with our contracts with the AEC. 

The next sentence is the one that is important: 

It is our understanding that the law also applies to income and property taxes. 


And I think social security and unemployment insurance would 
be the next things. 
Representative Jackson, Just get a contract with the Commission 
and you would be all set. 
Mr. Pierce. All set for life, sir. 
May we please have your department’s best advice on this matter at your 
earliest convenience. 
Representative Price. Let’s get that clear. At the present time 
they are paying all taxes? 
Mr. Prerce. Yes, sir. 
Representative Price. Do they have a subcontract with the AEC, 
or what is their status with the AEC? 
Mr. Pierce. I think they are a director contractor with the AEC, 
Would you know about that, Mr. Healy? 


STATEMENT OF JOHN HEALY, DEPUTY DIRECTOR, DEPARTMENT 
OF REVENUE, COLORADO 


Mr. Heary. Colorado is unique in the fact that irrespective of the 
King & Boozer case, we are granting tax-exempt status to cost-plus-~ 
. . nT el . 
fixed-fee contractors with the AEC. In this case here the status of 
this Minerals Engineering Co. is not determined as to whether it is 
on a cost-plus-fixed-fee or lump sum. We have simply followed that 
out from the war days, but in addition to this problem here, we have 
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it of the licensees of the Colorado Plateau who are the miners of the 
source material, and their status has been brought up just the day 
before I left by a spokesman of their group. 

They are all individuals operating under a license and mining this 
material, which is in turn handled through the cost-plus-fixed-fee con- 
tractors, the Vanadium Corp. of America and the Vanadium Corp. 
The status of these individuals I do not know. 

I would like to interject one point here, too. When we first granted 
this immunity to cost-plus-fixed-fee contractors of the Atomic Energy 
Commission, it was necessary for the Commission to send an attorney 
out to Colorado to police the contractors. In other words, when they 
first were purchasing tax-exempt, sales tax-exempt, use tax-exempt, 
they were issuing their own invoices, and we have granted them an 
exemption certificate. 

During a lull in their contract activities with the AEC, and in order 
to keep their organization together, they bought up several blocks of 
land in Grand Junction and started out independently to build homes 
over there, and it was some several months before we found out that 
they had been purchasing tax-free materials to build those homes. So 
there is an administrative problem even when you do grant them the 
tax exemption. 

Senator Bricker. That whole problem would be solved by this 
amendment? 

Mr. Heaty. That is right; yes, sir. 

Representative Jackson. Isn’t there a real danger here that the 
Federal Government could get around paying po. taxes in con- 
nection with cost-plus contracts simply F oases. the process of doing 
all the procuring, and then turning the material over to the contractor? 

Mr. Hearty. That is true. We have the Department of the Interior, 
the Bureau of Reclamation up to a certain period that did that for a 
number of years in Colorado at least. 

Representative Jackson. I am thinking in connection with cost- 
plus contracts it would be easier for the Federal Government to buy 
all the material and then let the contractor simply use the material 
in connection with the contract. 

Clearly, in the case of a competitive bid, it is up to the successful 
bidder to buy his own material. I mean, that is generally speaking. 
Of course, you can let a contract on any basis, but the usual custom is 
that the contractor, the successful bidder, buys bis own materials. 

Mr. Pierce. Yes, sir. 

Representative Jackson. But in connection with all these cost-plus 
contracts, the Federal Government gets around the local taxes simply 
by buying the material direct and turning it over to the contractor 
and the Federal Government has escaped all tax liability on the part 
of the State and local governments. 

Senator Bricker. It seems to me if this principle were applied gen- 
erally, that the Federal Government could wipe out a lot of States 
pretty near, and also local governments. 

- Mr. Prerce. It would be a very disastrous effect in a State like 
Nevada, for example, where the economy is closely tied in, and as Mr. 
Jackson said, in Washington where you have a very substantial opera- 
tion, it would. In California, perhaps at the moment it is not such a 
great problem. We have over $100,000 in taxes involved there right 
now, and we will have much more. 
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Representative Jackson. I might add the General Electric people 
have brought, the Governor of the State of Washington advised me, 
the General Electric people have instituted action to recover approxi- 
mately one and one-quarter million dollars in the form of a refund 
based on the decision in the Roane-Anderson case. 

Representative Van Zanpr. Will the gentleman yield? Do I 
understand it involves a million and a quarter dollars in the State of 
Washington? 

Representative Jackson. This is a refund. They have brought 
action on a refund, and no one knows to what extent it may go. 

In other words, they could come back and really upset the apple 
cart if, based on the Supreme Court decision, they demand a refund on 
all payroll taxes with reference to unemployment compensation. 
They have been paying unemployment compensation to their em- 
ployees. You can see how involved this thing gets. 

Senator KNow.anp. Mr. Chairman, I amd just like to make a 
very brief statement. I regret that I was delayed in getting here, 
but we have just had an important meeting of the Armed Services 
Committee with the Secretary of the Air Force before us, so that that 
is why I was delayed in coming to this meeting. 

Representative Price. Senator, we have been discussing your 
bill, Senate 3040. 

Senator Know1ianp. Yes. I have had a member of my office 
staff here so that I could be briefed on it. 

Representative Price. Mr. Van Zandt? 

Representative VAN Zanpr. Are you in a position to furnish the 
committee the dollars and cents value as far as the States are con- 
cerned? How much money is involved in the several States regarding 
this entire question? 

Mr. Pierce. It would be rather difficult to do it. I think we could 
undertake an estimate with a little research. It is very far reaching, 
as Mr. Jackson said, and I think that it probably would run into many 
millions of dollars right now, and even more later on. 

When I mentioned $100,000 in California, I meant wé actually 
had a refund claim as the result of the Roane-Anderson case in that 
amount but, of course, if the principle became effective from now 
on in, the amounts involved would be very much larger, indeed. 

Then there is always the possibility, as has been indicated, going 
back still further on contracts that have occurred in the past. This 
decision, after all relates to the statute, you know, which was passed 
in 1946, so there are several years that have passed. 

It seems to be all the more urgent for the Congress to do something 
about it at the current session to correct this situation before it gets 
any worse. 

In connection with the situation in California, when the Roane- 
Anderson decision was called to the attention of the legislature there 
in March, the Senate and the Assembly of the California Legislature 
joined in Senate Joint Resolution No. 5 which memorializes the Con- 
gress to pass such a bill as Senator Knowland has introduced. I 
think that that will appear in the record of your proceedings. If 
not, I shall be happy to furnish a copy to the reporter. 

Representative Price. Suppose you do that. 

(The document referred to is as follows:) 
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SenaTe Jotmnt ResoivutTion No. 5 


INTRODUCED BY SENATORS POWERS, BROWN, BUSCH, COLLIER, AND MAYO, MARCH 
ll, 1952, REFERRED TO COMMITTEE ON REVENUE AND TAXATION 


[Amended in Assembly March 24, 1952] 


Senate Joint Resolution No, 5— Relative to the need for congressional action to restore 
the taxing power of the states 


Wuereas, The Congress of the United States has provided statutory exemption 
from state taxation of ‘‘activities’”’ of the Atomic Energy Commission (6 60 Stat. 
765, BSE 42 U.S. C. Section 1809b); and 

WueEreEas, The Supreme Court of the United States has recently held that the 
activities of a private contractor performing services for the Atomic Energy 
Commission come within the meaning of activities of the Atomic Energy Com- 
mission for the purpose of tax immunity (Carson v. Roane-Anderson Co. and 
Carson v. Carbide and Carbon Corporation, 96 Law Ed. Adv. Sheet 198, decided 
January 7, 1952); and 

Wuereas, The published congressional hearings on the bills which matured 
into the Atomic Energy Act furnish no indication that the Congress intended to 
provide for such an all-inclusive exemption from the  rmal incidence of state 
and local taxation as indicated by the above decision: and 

Whereas, It has not been the policy of the United States to extend immunity 
from state taxation to the vendors of private contractors with governmental 
agencies or to such contractors but, on the contrary, the Congress has repeatedly 
rejected any and all such suggestions; and 

WueEreEAas, By the interpretation placed upon the Atomic Energy Act, the 
court has extended the scope of intergovernmental tax immunity far beyond 
that heretofore permitted; and 

Wuereas, This results in a serious interference with state and local tax powers 
and strikes directly at the rights of the states to support the essentials of govern- 
ment by nondiscriminatory taxation; and 

Wuereas, It is apparent that the section of the Atomic Energy Act of 1946 
upon which this decision was based should be amended so that independent con- 
tractors with the Atomic Energy Commission and their vendors are subject to 
the same state and local taxes as are other federal contractors; now, therefore, 
be it 

Resolved by the Senate and Assembly of the State of California, jointly, That the 
Legislature of the State of California respectfully memorializes the Congress of 
the United States to amend the Atomic Energy Act so as to eliminate therefrom 
any language which may be interpreted as providing for the extension of tax 
exemption to private contractors with the Atomic Energy Commission or to the 
vendors of such contractors, contrary to the well-established principles of inter- 
governmental relations which have assured to the states and their political 
subdivisions full power to impose nondiscriminatory taxation upon private persons 
who deal with the government; and be it further 

Resolved, That the Secretary of the Senate be hereby directed to transmit 
copies of this resolution to the President and Vice President of the United States, 
to the Speaker of the House of Representatives, and to each Senator and 
Representative from California in the Congress of the United States. 


Representative Van Zanpr. Mr. Chairman, at this point I would 
like to insert in the record appendix B taken from Document No. 186 
and 187, decisions in the Supreme Court of the United States, and it 
shows here the estimated amounts now in dispute. I think that will 
go along with the question I brought up a moment ago. 

(The document referred to is as follows:) 
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APPENDIX B 
Unitep States Atomic ENERGY COMMISSION 


WasHInctTon 25, D.C. 
December 26, 1951. 
Dear Mr. Souicrror GENERAL: 

In connection with the Tennessee sales and use tax cases involving cost type 
contractors of. the Atomic Energy: Commission which are now pending in the 
United States Supreme Court, representatives of your office have asked for esti- 
mates of the amount of sales and use taxes and business and occupation taxes now 
in dispute in the various states where the Commission has installations, together 
with an estimate of the current rate of accrual of such taxes. We do not have 
accurate figures on the amount of taxes in dispute. However, the following order 
of magnitude estimates involving cost type contractors of the Atomic Energy 
Commission may be useful for the purposes of the Department of Justice: 


EstimMatep AMouNTs Now 1n Dispute 
Tennessee 
Sales and Use Tax 


Paid and in dispute_- srhbihdate tedis: ae a Saw meee ae _ $3, 000, 000 
Washington 
Business and Occupation Tax 
Paid and in dispute ae hee: ee eae ee es ee ee . 1, 475, 000 
Use Tax 
Not paid but in dispute _ — ~~~ - ST en Se 350, 000 


New Mezico 
Sales and Use Tax . 
Not paid but in dispute - _ - See Rees 56, 000 
California 
Sales and Use Tax 


Not paid but in dispute _ - ED cereale AEE avai . 125, 000 
Indiana 
Goss income tax 
Paid and in dispute ee eT nee Sac e ae 500, 000 
Estimated Total Amount in Dispute___- De pee A Es . §, 506, 000 


EstTimMaTep CuRRENT ANNUAL AccRUAL RATE 
Te nnessee 
Sales and Use Tax 
Estimate per year ts nahten dl dates sical GSE 
Washington 
Business and Occupation Tax 


ae RTS oe tebe aa RE pt at a oo eile yt i= eae epee 265, 000 
Use Tax 
Estimate per year _- pe aa ete elas dele tbe 90, 000 


New Mexico 
(Currently exempt by administrative interpretation since con- 
tractors now operate with advance of Federal funds) 
California 
Sales and Use Tax 
Estimate per year - a Te eye 1S Mb velies « 20, 000 
Indiana 
Gross Income Tax 
Estimate per year (after Jan. 1, 1952)_.._-_-.-- : she Ee Z 550, 000 
South Carolina 
Sales and Use Tax 
Estimate per year (after Jan. 1, 1952)_.._...._...-_--------.- . 8, 000, 000 


Estimated Total Annual Tar____...----- ae . occn enn eee 
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Tax problems involving cost type contractors exist also in several other states 
but the amount involved does not appear to be large at the present time. 

All of the foregoing estimates relate to taxes in controversy since January 1, 
1947, the effective date of the Atomic Energy Act. It should also be noted that 
in many states, these types of taxes are exempt by administrative interpretation 
of the state laws. If those state laws or the interpretation thereof should be 
modified, the amount of taxes involved would be substantial. 

In addition to the foregoing, the state of Tennessee has claimed various taxes 
against cost type contractors for the period prior to 1947 including gross receipt 
taxes on distribution of water and electricity and on bus transportation, bus seat 
taxes, gasoline taxes and motor vehicle license taxes. Claims for such taxes for 
the year 1947 to date are contingent upon pending litigation and if asserted will 
probably average around one-half million dollars per year. 

Sincerely yours, 
(Sg¢d.) Evererr L. Houtts, 
General Counsel. 


Hon. Puaiurpe B. Per_Man, 
The Solicitor General. 

Representative Price. Mr. Jackson? 

Representative Jackson. Mr. Chairman, I think the Commission 
might have available the amount of money that the operating con- 
tractors have paid to the respective States. 

Representative Price. We will call on the Commission for addi- 
tional details. 

Mr. Pierce. Mr. Chairman, I might mention in connection with 
that appendix that Mr. Van Zandt has just put in the record, i think 
that was confined to sales and” use taxes, and the amounts would be 
even much larger than you indicated the other types of taxes men- 
tioned also being included. 

If I could refer very briefly, I think, to answer quite quickly the 
seven questions that have been propounded by the staff, obviously the 
answer to the first question, ‘““Are contractors of the AEC given an 
immunity from State and local taxes beyond that accorded contractors 
of other Government agencies,”’ the answer is “Yes;” they are. 

The second question: “Is different treatment for contractors of the 
Atomic Energy Commission desirable in whole or in part?” We sub- 
mit it is not. We do not believe there is any reason why it should be 
any different from any other Government contractors. 

“3. What are the administrative problems of the States at the 
present time?’ They are numerous, as has already been indicated. 

Just what little Mr. Healy told you, and I am sure the other gentle- 
men could add many more indications, show it would be a very com- 
plex and distressing situation if the law went on that way. 

“4. What of taxes other than the sales and use taxes in the Roane- 
Anderson case?” Mr. Jackson has already mentioned that General 
Electric case, and there are numerous others. I think it will affect 
the whole field of taxation, gentlemen. 

“5. Should there be a distinction between cost-plus contractors and 
lump-sum contractors or subcontractors?” 

We don’t believe so in California. Mr. Healy has told you that in 
Colorado they have been making such a distinction, but if any such 
distinction is made, we submit it ought to be made perhaps by the 
States in the exercise of their own taxing power rather than the Fed- 
eral Government, because in the final analysis, as has been pointed 
out, there are two basic ways in which the Government may proceed. 

It may proceed through the use of its own facilities and its own 
employees, or it may proceed through the use of facilities of private 
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contractors. Whether they are paid on lump-sum or cost-plus basis 
or whether they are subcontractors or prime contractors, we think 
makes no difference. 

“6. Is there a distinction between construction contractors and 
management or operating contractors?” 

We think there should be none for State and local tax purposes, 
and if you attempt such a distinction as Mr. Jackson has pointed out, 
the confusion becomes worse. 

rT’ . . . éé Yr . . 

Tbe final question is: ‘‘What of tiers of prime contractors, subcon- 
tractors and suppliers? Should all or any part be immunized?” 

We think that none of them should be, and only by adhering 
strictly to that principle that we mentioned earlier of the legal in- 
cidence of the tax is this tax that the States or localities, local govern- 
ments, are imposing directly on the United States. If it is, then of 
course there is an invasion of the sovereignty of the Federal Govern- 
ment, contrary to the Constitution. 

If it is not and if it is merely a tax on people who are performing 
services or who are furnishing supplies to the Government either 
directly or through contractors, then we think that the principle of the 
legal incidence of the tax should be invoked, and the fact that it may 
slightly increase the cost to the Federal Government is but the normal 
incidence of having two taxing powers in the same area. 

If there are no further questions, gentlemen, I have concluded my 
testimony. 

Representative Jackson. Mr. Chairman, I would like to include in 
the record a letter from the Governor of the State of Washington. 

Representative Price. Without objection, it will be included. 

(The letter referred to is as follows: ) 

SraTe or WASHINGTON, 
Executive DEPARTMENT, 
Olympia, April 4, 1952. 
Hon. Henry M. Jackson, 
United States House of Representatives, 
New House Office Building, Washington, D. C. 

Dear Mr. Jackson: I feel it my urgent duty as Governor to bring to your 
attention the possible consequences of the decision handed down by the Supreme 
Court of the United States on January 7, 1952, in the cases of Carson v. Roane- 
Anderson Co. and Carson v. Carbide & Carbon Corp. and to request you, as Wash- 
ington’s representative on the Joint Congressional Committee on Atomic Energy, 
to lend your every effort in obtain the necessary congressional action correcting 
or clarifying section 9 (b) of the Atomic Act of 1946. 

You are no doubt familiar with the Court’s opinion and I shall not here review 
it in detail other than to refresh your recollection by reciting briefly the salient 
points of the case. It involved the imposition of the Tennessee sales and use 
taxes upon the sale of property to private independent contractors for consump- 
tion and the use of property by the contractors as consumers in the performance 
of their contracts with the Atomic Energy Commission at Oak Ridge. The Court 
held that under section 9 (b) of the Atomic Energy Act of 1946 these contractors 
acquired tax-exempt status and were, therefore, not subject to the Tennessee tax, 
The matter for greatest concern is the fact that the Court accepted the Govern- 
ment’s proposition that Congress, by the use of the word “activities” in said sec- 
tion 9 (b), intended to grant a tax exemption to private independent contractors. 
Under this decision there seems little escape from the conclusion that private 
independent contractors with the Atomic Energy Commission may now be com- 
pletely immune from all State and local taxation. ; 

While the Roane-Anderson case deals with sales and use taxes, yet there is no 
limitation of the exemption indicated in the opinion. If “activities’’ refers to 
contractors’ activities, then by literal application of the statute, these contractors 
“are hereby expressly exempted from taxation in any manner or form by any 
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State, county, municipality or any subdivision thereof.” Real and personal 
property taxes, income taxes, unemployment compensation and other payroll 
taxes, business and occupation taxes and other franchises, and all similar levies 
would thus be included within the scope of the exemption. Some apprehension 
has been further voiced that the decision might be equally applicable to sub- 
contractors, sub-subcontractors, and even those who merely sell merchandise to 
those involved in the performance of contracts. 

This case is of tremendous significance to all State and local governments and 
its results may be of the utmost importance to the State of Washington, particu- 
larly with respect to its assertion of tax jurisdiction over private contractors 
engaged in the performance of contracts with the Atomic Energy Commission on 
the Hanford Works, the atomic energy installation in eastern Washington. Illus- 
trative of the importance of this question to this State is a case now pending 
before the Supreme Court of Washington wherein General Electric Co., a prime 
contractor with the Atomic Energy Commission, is seeking a refund from the State 
of business and occupation taxes paid under the provisions of title II of the Wash- 
ington Revenue Act of 1935. If the Roane-Anderson Co. decision is held to be 
controlling the State will be required to refund approximately one and one-quarter 
million dollars and should the doctrine of that case be extended to subcontractors 
the State’s tax problem would be multiplied many times over. There is the even 
more serious possibility that the right of the State to collect various payroll taxes 
will be imperiled. Such taxes furnish security benefits to the several thousand 
workmen employed on the project who are or who have become residents of this 
State. 

In my view, the interpretation of the Court is a most serious interference with 
State and local tax powers. [f this principle is extended to apply to other types 
of Federal contractors, it means that a substantial part of the State and local 
tax base has been swept out of existence. Fundamentally, the principle of con- 
current powers of taxation in the Federal and State governments is implicitly 
denied by the Court’s interpretation. There would seem to be no valid reason 
why a private firm engaged in the performance of this particular work for the 
Federal Government should be exempt from State or local taxation with respect 
to those activities and I doubt that such could have been the intention of the 
Congress. 

In order to remove any doubt or question that private independent contractors 
with the Atomic Energy Commission are subject to the same taxes, State and 
local, as other Federal contractors, it is my earnest recommendation that the 
last sentence of section 9 (b) of the Atomic Energy Act of 1946 should be amended 
by the deletion of the word “activities.” I sincerely trust you concur with me 
in the need for this clarification and that you will give this recommended amend- 
ment your utmost support. 

Sincerely, 
Artuur B. LaNGute, 
Governor. 


Representative Price. Mr. Pierce, I think some place in your 
statement vou referred to material at the end of vour statement that 
you were going to ask be put in the record. Will you tell us the nature 
of that material? 

Mr. Pierce. Yes, sir. It is here. I could identify it briefly. 

Representative Price. Just the nature of it. 

Mr. Pierce. The first inclusion would be the complete text of the 
ietter written on February 16, 1942, by Mr. John L. Sullivan, Acting 
Secretary of the Treasury, to Hon. R. L. Doughton, chairman of the 
Ways and Means Committee. I made a brief quotation from it in my 
presentation to you. 

There is a letter also of April 10, 1942, from the then Director of the 
Budget, Mr. Harold D. Smith, to the Honorable A. J. Sabath, the 
chairman of the Rules Committee, and it is to the same effect. 

There is then a memorandum on the refusal of Congress to immunize 
defense contractors from State and local taxes, and with specific 
references to points in the Congressional Record where that occurred. 
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Then there is a memorandum on the history of the tax exemption 
section in the Atomic Energy Act, section 9 (b) that we have been 
discussing this morning. That runs to several pages, and that is the 
final item that would be included by way of appendix to what I said 
this morning. 

Representative Price. Without objection, the material will be 
included in the record. 

(The documents referred to are as follows:) 

Unitrep States Treasury DEPARTMENT, 
Washington, D. C., February 16, 1942. 
Hon. R. L. Doveuron, 
Chairman, Commitiee on Ways and Means, 
House of Representatives, Washington, D. C. 

My Dear Mr. CuatrMan: Further reference is made to your letter of Novem- 
ber 24, 1941, enclosing a copy of H. R. 6049 (77th Cong., Ist sess.), entitled 
“A bill to exempt from State and local taxes the sale, purchase, storage, use, or 
consumption of tangible personal property for use in performing defense contracts.” 

Section 1 of the bill provides that the sale to, the purchase, use, or consumption 
by, or the storage by or for, any defense contractor of tangible personal property 
which is certified by the President as being for use in the performance of any 
defense contract shall be exempt from State and local taxes. Section 2 defines 
the terms ‘‘defense contract,’’ “defense contractor,” and ‘‘President.’’ The 
term ‘‘defense contract’? means (1) contracts with the United States entered into 
by officials of the War Department, Navy Department, or Maritime Commission; 
(2) contracts with the United States entered into under an act to promote the 
defense of the United States, approved March 11, 1941; and (3) certain other 
contracts, whether or not the United States is a party thereto, for specified 
facilities, if the President certifies that the contracts are for national defense 
purposes. 

As the law now stands, defense activities are fully taxable by States if the 
legal incidence of the tax falls upon private persons, despite the fact that the 
economic burden is shifted to the Government. (State of Alabama v. King & 
Boozer et al. (1941) (628. Ct. 43).) On the other hand, such activities are exempt 
from State sales or use taxes if the legal incidence of the tax falls upon the Gov- 
ernment, despite the fact that the tax is nondiscriminatory. 

The proposed bill would, in general, expand the existing exemption to cover 
tangible personal property sold to or used by defense contractors, even though 
the legal incidence of the State tax falls upon private persons (defense contractors), 
on the theory that the shifting of the economic burden to the Government inter- 
feres with the defense program. 

The proposed bill expanding the existing exemption as to State sales and use 
taxes is believed to be undesirable for the reasons set forth below, and this 
Depart ment therefore objects to its passage. 

So long as the taxation of defense activities is nondiscriminatory and so long as 
the legal incidence of the State tax falls upon private persons, this Department 
believes that this type of tax will not impede the National Government in carrying 
on its operations, nor restrict its choice of the means by which it discharges its 
functions. 

Furthermore, if Congress were to exempt defense contractors from this type 
of State taxation, it would seriously interfere with the revenue-raising ability of 
taxing authorities which depend on such taxes for substantial revenues. For as 
our national economy is converted from a peacetime to a war economy, an ever- 
increasing proportion of goods and supplies will be sold for the ultimate use of 
the Government, thereby reducing the volume of business activity intended to 
be tapped by State transaction taxes. 

All transactions of purchase, particularly those through a contractor, represent 
economic activity carried on in some State and local environment. They all 
require the usual amount of State and local governmental services. Taxes under 
such circumstances are, to repeat the words of the Court in the King & Boozer 
case, ‘‘but a normal incident of the organization within the same territory of two 
independent taxing sovereignties.’’ In the defense area this economic activity 
often represents a substitution for other economic activity which would otherwise 
be fully taxable. To be sure, State and local areas get compensatory benefits from 
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the location of defense industries within their borders. But this is also true of 
the location of private firms. And it is generally agreed that tax concessions for 
new private industries are of doubtful desirability, to say the least. 

It may be argued that sales taxes go to the States whereas the needs created by 
the defense program are local. There is some validity to this argument; but State 
revenue sources and those of local governments are so intimately related that to 
strengthen one involves substantial strengthening for the other also. 

It is true that States and, to a lesser extent, local governments are showing an 
improvement in tax collections during the defense era. But many of these 
governments have been subject to a long period of financial strain resulting in 
some cases in prolonged deficits and a heavy floating debt. If these governments 
can improve their credit standing during the war period they will be in a better 
condition to meet the stresses of the post-defense era. 

The imposition of sales taxes on Government business will, it is true, increase its 
necessary outlays. But this is not in any sense a dead loss. The extra cost to the 
Government appears again as extra receipts for State and local governments. 
The same public is involved in supplying the treasuries of both. The Government 
has much more adequate fiseal powers than the State and local governments. In 
recognition of this fact it distributes annually millions and in recent years billions 
of dollars of Federal aid. Much of the present distribution involves difficult 
formulas to determine the portion which should go to each unit. No formulas are 
involved in the payment of nondiscriminatory State and local taxes. 

Finally, the continuation of the present law that defense contractors are subject 
to State and local taxes is in accord with this Department’s position concerning 
the elimination of the exemption of interest on State and local bonds from the 
Federal income tax. One of the objections commonly urged against Federal 
taxation of interest from State and local securities is that the Government is 
constantly encroaching upon the fiseal resources of State and local governments. 
Moreover, in presenting its case for the elimination of tax-exempt securities the 
Government relies in part upon the argument that the income tax is a nondis- 
criminatory tax and that its application to the interest on State and local bonds 
would be ‘“‘but a normal incident of the organization within the same territory of 
two independent taxing sovereignties.’’ In urging that State sales and uses 
taxes should likewise be permitted to operate in nondiscriminatory fashion despite 
the possible economic impact upon the Government, this Department is doing no 
more than urging a like application of this fundamental principle on grounds of 
both consistency and fairness. 

The Director, Bureau of the Budget, has advised the Treasury Department 
that there is no objection to the presentation of this report. 

In this connection the Director has stated as follows: 

“In addition to the adverse comments contained in your proposed report, it 
oecurs to me to suggest the following points of possible criticism of the bill: 

“‘(a) Its life is not limited to the end of the war. 

“(b) It is not entirely clear that the proposed exemption relates solely to sales 
and use taxes, and does not extend to other forms of State and mu \icipal taxes. 

“(c) Should not the exemption be strictly limited to contracts with the United 
States? As the bill is drawn, could not the exemption be claimed as applying to 
materials, etc., which never would be made available to the United States for its 
own national defense purposes?” 

In the event that further correspondence relative to this matter is necessary, 
please refer to IR:GC:A-365349. 

Very truly yours, 
Joun L. SULLIVAN, 
Acting Secretary of the Treasury. 





Executive Orrick OF THE PRESIDENT, 
Bureau oF THE Bupaet, 
Washington, D. C., April 10, 1942. 


Hon. A. J. Sanars, 
Chairman, Committee on Rules, 
House of Representatives, Washington, D. C. 

My Dear Mr. Sapartn: I have your letter of March 25, 1942, in which you 
ask my views respecting H. R. 6750, a bill seeking to exempt certain transactions 
and property of war contractors from State and local taxes. The President has 
referred to me your letter of March 13 on the same subject. . 
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I have given extended consideration to this bill. Its effects are not easily 
appraised, and conditions have changed materially since this kind of legislation 
was first proposed. Nevertheless, I think the bill should not be passed. In my 
opinion, the direct savings which its enactment would make for the Treasury, 
though substantial, would not be so great as some rough estimates have implied; 
in any case, they would be offset by losses to State and local governments and a 
serious impairment of Federal-State-local relations. However, I doubt that 
it would lighten the administrative burdens of the Government agencies con- 
cerned with procurement. These conclusions are explained below. 

The Congress and the President have made extended efforts to achieve a measure 
of harmony in the fiscal policies of the Federal, State, and local governments. 
To this end, the Congress has made successive large grants-of-aid to State and 
local governments. The President pointed out in his budget measure last 
January that the State and local governments are adapting their wartime fiscal 
policies and readjusting many of their services to support the war effort. It will 
be difficult indeed to retain this cooperative attitude if we take measures that 
cancel a substantial part of State and local revenues. 

In September 1941, when a bill was proposed to accomplish the exemption of 
defense cont: actors from State and local taxes (S. 1739), we advised the interested 
departments that enactment of this legislation would not be in accord with the 

rogram of the President. At that time litigation to determine the right of the 
States to tax transactions with defense contractors was on its way to the Supreme 
Court. The decision rendered November 10, 1941, affirmed the right of the 
States under certain circumstances to tax transactions with defense contractors. 
The Court pointed out that the Congress had declined to pass immunizing legisla- 
tion. H. R. 6049, introduced a week later, was designed to extend the immunity. 
Its substance has been incorporated, with additions, in H. R. 6750. 

After the attack at Pearl Harbor there was a rapid increase in Government 
orders for military supplies, equipment, and construction. The procurement 
agencies were confronted with a great increase in the volume of transactions to be 
checked and audited. Their principal difficulties concerning State and local 
taxes seem to arise from the necessity of determining whether and to what extent 
various taxes apply to particular contracts of the cost-plus-a-fixed-fee variety. 
I should like to find some way to eliminate this burden and annoyance, so that the 
military departments could concentrate their attentions on urgent matters more 
directly related to prosecution of the war, but I am afraid a provision of law 
exempting war contractors from selected State and local taxes will not have this 
result. Instead, it will change the character of the administrative work of the 
procurement agencies and may even increase its volume. Under H. R. 6750, 
the Federal Government would have to certify all the individual transactions and 
items of equipment of each war contractor that are to be exempted from State and 
local taxation. Obviously, we cannot exempt from State and local taxes all the 
property and all the transactions of a business enterprise simply because a sub- 
stantial part of its business is being done with the Federal Government. H. R. 
6750 does not attempt to do so. There would be no basis in law or in justice for 
doing so. The bill does provide that the President should certify to each con- 
tractor that “‘the production, processing, procuring, manufacture, construction, 
reconstruction, installation, maintenance, storage or repair’ of ‘‘(A) any weapon, 
munition, aircraft, vessel, or boat; (B) any building, structure, work or facility; 
(C) any machinery, tool, material or part of or equipment for any article described 
in subparagraph (A), (B), or (C)” is “for national defense or war purposes.”’ 
The President or the officials to whom he delegated responsibility would have to 
make this certification on the basis of findings by field representatives. It seems 
to me that a very large field staff would be required to make recommendations 
with respect to all the transactions and properties of every business enterprise 
that has a war production contract, whether directly with the Government or as 
subcontractors. 

If the administrative burdens of the military agencies are great under the 
resent system, when the Government pays some taxes and resists others, these 
urdens might become intolerable when a system of exemption certificates had 

to be provided on a much broader scale. 

I am informed that the Ways and Means Committee has approved and intends 
to offer on the floor of the House amendments which would have the effect of 
expressly excluding from H. R. 6750 State taxes on gasoline used on the highways, 
ad valorem personal property taxes, and certain other taxes on public utility 
services. These exclusions from the bill would reduce materially the amount 
of work involved in attempting to exempt transactions, for they would cut down 
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the number of States and the number of kinds of taxes from which immunity is 
claimed. It seems to be conceded that allowing these tax payments as part of 
the cost of the contracts will not noticeably increase the work of approving con- 
tractors’ account. But if administrative convenience does not require exemp- 
tion of war contractors from the gasoline taxes to which they are subject in all 
States and from the personal property tax which applies in most States, it be- 
comes difficult to argue that administrative convenience requires exemption from 
the sales, gross receipts, and use taxes which are imposed by a smaller number 
of States. If the committee amendments are voted and the bills adopted, the 
loss of revenue will be concentrated in those States that lean heavily upon sales 
and use tax revenues. In the hearings before the Ways and Means Committee 
early in March, representatives of the War and Navy Departments indicated 
that they did not care to have the bill extend to ad valorem personal property 
taxes. Nevertheless, they estimated that paymert of State and local taxes 
affected by the bill would add from $1.5 to $2 billion to _ cost of the defense 
pr gram thus far formulated. 

[f these estimates be accepted as correct, this would mean ‘that this tremendous 
amount of revenue—equaling about one- fourth of the total State and local tax 
revenues in each of the last few vears—would be withdrawn from the States. 
Most of this amount would be withheld from a handful of industrialized States 
in which the continuance of State and local services is of particular importance 
to uninterrupted war production, and the Federal Government might find itself 
compelled to subsidize such services. 

Our own studies indicate that the actual amount direetly involved is much less 
than $1.5 to $2 billion. Two billion dollars is a sum more than three times as 
great as the whole amount collected last year by all the States using all taxes of 
the kinds affected by the bill. These taxes affect only a fraction of the goods and 
services involved in the war procurement program. Actually, a total of $200 
billion of war expenditures probably would not require payment of as much as 
$500 million of sales, use, and gross receipts taxes to the States. 

In any event, the loss of this revenue would be concentrated on a relatively 
small number of States. For them it would be exceedingly serious. I do not see 
how the Federal Government can afford to adopt under any circumstances a policy 
that tends to disorganize State and local governments. 

The bill contains a provision forbidding the States to claim, collect, or receive 
any tax of the affected types which has acerued since September 8, 1939. Some 
States had delayed collecting such taxes pending the Supreme Court decision in 
November 1941, and accrued liabilities still are outstanding in many instances, 
This provision discriminates in favor of contractors who resisted such collections, 
even though the Court has in effeet upheld their legal liability under the laws then 
existing. Likewise, it discriminates in favor of States that required contractors 
to make the controverted payments with the hope of getting refunds in the event 
the Court decision went contrary to the claim of the States. The injustice of 
such a provision is apparent. 

In some diseussions of H. R. 6750 and earlier bills, it has appeared that an im- 
portant consideration disturbing procurement offic ials in the reported insistence 
of some State and local tax collectors upon access to confidential records of war 
contractors. The normal processes of tax collection should not involve any 
revelation of military secrets. In any event, the problem is much broader than 
the field of taxation affected by this bill. It is a problem that arises with respect 
to practically all State and local taxes, as well as other types of business re gula- 
tion. If our dual system of government is to be perpetuated, we cannot im- 
munize war contractors from the operation of State and local laws and regulations. 
If such laws and regulations endanger military secrecy to the extent that cannot be 
controlled by administrative arrangements or regulations, a policy should be 
established by law—but with broader coverage and more direct provisions than 
this bill contemplates. Immunizing an enterprise from some taxes on part of 
its business would not close its books to State or local tax auditors seeking to 
ascertain the amount of its actual liability or to enforce other taxes. 

It seems to me that the appropriate tests of policy in this matter were well 
stated by the Department of Justice in its brief before the Supreme Court in the 
case of Alabama v. King & Boozer. The pertinent criteria, the Department 
argued, are these: “Is the tax nondiscriminating?” ‘Is the tax, in law, imposed 
upon the Government or the private person?” The taxes affected by H. R. 6750 
are not discriminatory or differential taxes; they apply to all individuals and 
businesses, not to war contractors alone, They are not imposed upon the Govern- 
ment directly. Indeed, in many cases they are, as a matter of law, not even 
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imposed on the war contractor directly, but only on his suppliers. By these 
tests, therefore, the extension of tax immunity is not warranted. 

As you probably know, the Treasury Department has expressed opposition to 
H. R. 6750 and earlier bills on the same subject. The Treasury is much concerned 
about the effect on finances of State governments already imperiled by the curtail- 
ment of sales of automobiles and other consumers’ durables, the shortage of tires 
and gasoline, and the prospective curtailment of other income as a result of war 
developments. Like the Bureau of the Budget, the Treasury is also deeply con- 
cerned with the effects that this legislation may have upon the general problem 
of Federal-State fiscal relations. It is my understanding that the Treasury has 
been motivated in its objections primarily by these basic considerations, rather 
than the collateral circumstance of its interest in the elimination of the exemption 
from taxation of income from State and local securities. 

I have written at length because the subject is complex, and it has seemed 
desirable to state my reasons with my conclusions. I appreciate the opportunity 
you have given me to do so. 

Very truly yours, 
(Signed) Haro.ip D. Sirsa, 
Director. 


Rerusat or Concress To IMMUNIZE DEFENSE ContTRACTORS FROM STaTE AND 
LocaL Taxes 


Congress has denied requests of Federal agencies on several occasions to grant 
even a limited exemption from State and local taxes to contrectors with the 
Federal Government. For all practical purposes, these requests were limited 
to those taxes which eventually were passed on to the Federal Government in the 
form of higher prices or reimbursed costs of cost-type contractors. 

The most significant occasion of this kind was the refusal of the House to pass 
the Doughton bill, H. R. 6750, Seventy-seventh Congress, second session and its 
two predecessors, introduced by Representative Cochran of Missouri, H. R. 6049, 
Seventy-seventh Congress, first session and H. R. 6617, Seventy-seventh Congress, 
second session. None of these bills was considered in the Senate. 

The history of this attempt to immunize defense contractors is fully reviewed 
in Pierce, Should War Contractors and Their Vendors Be Immune From State 
Taxes? 27 Bulletin of the National Tax Association 244 (May 1942). 

Prior to that time, Congress had refused to approve tax exemption for defense 
contractors as proposed in various Armed Forces appropriation bills. Instances 
of this refusal may be found in the proceedings on Public Law 588, Seventy-fifth 
Congress, third session, introduced as H. R. 8438 and Public Law 63, Seventy-sixth 
Congress, third session, introduced as H. R. 9448. Statements concerning the 
exemption proposed in Public Law 588 appear in 86 Congressional Record 11401, 
11402, and 11404. 

There are various references to the Doughton bill and its predecessors in volume 
88 of the Congressional Record. 


THE HISTORY OF THE TAX EXEMPTION SECTION 


A careful examination of the history of the Atomic Energy Commission legisla- 
tion with particular reference to the tax exemption section shows quite clearly 
that Congress defined the tax immunity of the Commission and did not grant 
immunity to independent contractors with the Commission. All the evidence 
points to that conclusion. There is no evidence for the contrary view. The 
examination which follows is detailed but the importance of this case warrants 
close study of the drafting and enactment of what is now section 9 (b) of the 
Atomic Energy Act of 1946. 

In May 1945, Secretary Stimson, with the approval of the President, appointed 
an interim committee to recommend legislation to insure that the discovery of 
atomic energy would be controlled and developed in the best interests of the 
country. The drafting of the bill in line with the principles and policies estab- 
lished by that committee was done by Brig. Gen. Kenneth C. Royall and William 
L. Marbury, a Baltimore lawyer. When the interim committee had reached 
unanimous agreement on the scope and language of the proposed legislation, it 
was submitted to interested Government agencies, including the Department of 
State, the Department of the Interior, and the Department of Justice. From 
what appears, the bill which was drafted under stringent security precautions, 
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was not cleared through the Bureau of the Budget.! Immediately after Presi- 
dent Truman’s special mes: of October 3 to Congress, this bill, more common! 
known as the May-Johnson bill, was introduced in the House (H. R. 4280, 79th 
Cong., Ist sess.) by Representative May of Kentucky and in the Senate (S. 1463, 
79th Cong Ist sess.) by Senator Johnson of Colorado. 

Section” 16 of H. R. 4280 is the prototype of the present section 9 (b) of the 
Atomic Energy Act of 1946. Section 16 copied in full below had three functions: 

(a) It authorized the Commission to make payments in lieu of taxes on 

acquired prope rties; 

b) It authorized the Commission to make payments to State and local 
governments without regard for tax equivalents wherever special burdens 
had been cast upon State or local governments by reason of activities of the 
Commission or its agents; and 

(c) It provided that the Commission and any corporation created by it 
(which by definition meant a wholly owned corporate subsidiary of the 
Commission) and the property and income of the Commission and such wholly 
owned corporations would be exempt from State and local taxation. 

The staturory precedents for section 16 both as to substance and form are 
easily traced. The device of payments in lieu of taxes where large scale acquisi- 
tions of property are contemplated is derived from section 13 of the Tennessee 
Valley Authority Act2 The policy of defraying the costs or part of the costs of 
public facilities where the operations of the United States have cast special burdens 
on existing facilities is based on the Lanham Act.’ The exemption provision in 
the last sentence of section 16 is consistent with that previously enacted in 
connection with other commissions or governmental corporations and in form is 
based on a similar exemption in the TVA Act.‘ As a matter of fact the first 
sentence of section 16 follows closely the language of the first sentence of section 13 
of the TVA Act.5 

This is the way section 16 of H. R. 4280 and its companion 8S. 1463 was drafted 
when the bills were introduced in the House and Senate: 

Section 16: “In order to render financial assistance to those States and local 
governments in which the activities of the Commission are carried on and in 
which the Commission, or its agents, have acquired properties previously subject 
to State and local taxation, the Commission is authorized to make payments to 
States and local governments in lieu of such taxes. Such payments may be in 
the amounts, at the times, and upon the terms the Commission deems appro- 
priate, but the Commission shall be guided by the policy of not exceeding the 
taxes which would have been payable for such property in the condition in which 
it was acquired, except where special burdens have been cast upon the State 
or local government by activities of the Commission, the Administrator, the 
Manhattan Engineer District, or their agents, and in such cases any benefits 
accruing to the States and local governments by reason of these activities shall 
be considered in the determination of such payments. The Commission and 
any corporation created by it, and the property and income of the Commission 
or of such corporations, are hereby expressly exempted from taxation in any 
manner or form by any State, county, municipality, or any subdivision thereof. od 

It may be noted that the tax exemption prov ided for in the last sentence of 
this section is in terms a description of the tax status which a department or 
agency of the United States would enjoy, according to the best constitutional 
opinion, under the doctrine of implied immunity in the absence of specific action 
by Congress. In this form, under which there is quite clearly no grant of tax 
immunity to independent contractors, it is in accord with the official policy 
expressed by the Treasury Department, and the Director of the Budget when the 
relationship of independent contractors and the United States Government for 


! This brief recital is derived from the testimony of the mene wy | of War, Robert P. Patterson, hearings, 
H. R. 4280, 79th Cong., Ist sess., p. 4 and following, and from the Symposium Atomic Energy for Lawyers, 
15 bt of Chicago Law Review 803. 

216 U_ 8. C. 831-1. 

3 The Lanham Act as amended, 42 U. 8. C. 152i, and following is the World War II precedent for peaene 
expenditures to provide housing and community facilities including schools, waterworks, sewage dis 
facilities, hospitals, streets, etc., in areas where existing facilities were unequal to the influx of war wor - 
or where practically new towns were setup. The original Lanham Act, lic No. 849, 76th Cong., 3d sess. , 
54 Stat. 1125, deals with housing and community facilities and the amendment of June 28, 1941, Public No. 
137, 77th Cong,, Ist sess., 55 Stat. 361, authorizes expenditures for defense public works. 

* * and the Corporation, its property, franchises and income, are expressly exempted from taxation 
in any, manner or form by any State, county, municipality or any subdivision or district thereof. (16 
U.8 831-1.) 

5 In order to render financial assistance to those States and local governments in which the power opera- 
tions of the Corporation are carried on and in which the is or 4 TOR 7. ae previously 
subject to State and local taxation, the board is authorized * 831-1. 
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purposes of tax immunity was painstakingly analyzed in 1942. In other words, 
the drafters of section 16 were following the policy which prevailed prior to and 
throughout the World War IT period, i. e., the policy of the Government in drawing 
a distinct line of demarcation between taxes imposed on, or with respect to, the 
operations of independent contractors and private persons on the one hand and 
the United States on the other. This policy, moreover, had been expressly recog- 
nized by both Congress and the United States Supreme Court. 

If there could be any doubt that the plain language of the last sentence of 
section 16 involved this distinction, there is a further provision in H. R. 4280 
which expressly recognized it. Section 20 (g) defined the term “‘agents’’ of the 
Commission. Under this definition, the term ‘“‘agent’’ included: (1) corporations 
created by the Commission; (2) contractors with the Commission or the adminis- 
trator; and (3) other agents. Of the two main classes of “‘agents”’ defined, only 
the first class, i. e., corporations created by the Commission enjoved the tax 
exemption provided by section 16; whereas, while contractors with the Com- 
mission might otherwise be styled as “agents” of the Commission, they definitely 
are not included within the tax-exempt class. 

There were hearings on the May-Johnson bill before the Committee on Mili- 
tary Affairs of the House on October 9 and 18. The principal discussion at the 
hearing related to the general policies to be followed in controlling the develop- 
ment of atomic energy. The type of agency or authority that would control 
development of atomic energy, the conditions of development, and the place of 
the military in this process were the points that attracted attention. The 
questions of tax exemption or the form of tax exemption to be accorded to the 
Commission controlling the development of atomic energy came in for no dis- 
cussion. 

In the course of the executive sessions following the hearings on H. R. 4280, 
some amendments were accepted and a new bill, H. R. 4566, Seventy-ninth 
Congress, first session, was drafted and introduced by Mr. May on November 
1, 1945. In this draft, the tax exemption section was renumbered as section 
15. H. R. 4566 was reported on November 5.7 In the summary and explana- 
tion of provision in the report, the following is the only reference to the tax- 
exemption section: 

“Section 15, voluntary payments to States and localities.—The Commission is 
authorized to make payments in lieu of taxes. The established policy shall be 
not to exceed the taxes payable for the property in the condition in which it 
was acquired, except where special burdens have been cast upon the State or 
locality. The property and income of the Commission and its corporations are 
exempt from State and local taxation.” 

The minority reports submitted on H. R. 4566 contain no comment on section 15. 

In the meantime, the Senate had voted to establish a Special Committee on 
Atomic Energy. The criticism along policy lines directed at the May-Johnson 
bill apparently caused the special committee in the Senate to undertake the 
drafting of a substantially new bill in preference to an attempt to revise the 
May-Johnson bill by piecemeal amendment. This bill, 8. 1717, embodied signifi- 
cant changes in the general policy set forth to govern the development of atomic 
energy. However, the original text of section 16 in H. R. 4280 (sec. 15 in H. R. 
4566) was copied almost letter for letter as section 8 (b) of 8. 1717. Since 8S. 1717 
eventually became the Atomic Energy Act of 1946, it is significant that in the 
original draft of 8S. 1717 the Special Committee on Atomic Energy spelled out the 
exemption from State and local taxes in precisely the same terms that were used 
by the authors of the earlier bills. The United States Supreme Court opinion of 
January 7, 1952, in the Roane-Anderson case, is based entirely on the Court’s 
interpretation of a change in the wording of the exemption clause made subsequent 
to the initial draft of 8S. 1717. Therefore, it is a matter of the highest importance 
to determine why the language was changed and what the committee and Congress 
intended to accomplish by that change in language. 

Following the introduction of 8. 1717, hearings commenced on January 22, 
1946, and with adjournments from time to time, continued until April 8, 1946. 
The hearings are crucial to the determination of the reason for the change in the 
exemption section, because neither in the House nor the Senate debates preceding 
the passage of the Atomic Energy Act of 1946 was the exemption section com- 
mented unon or discussed. 





6 It will be recalled that in the period 1941-42 bills were introduced in Congress, at the request of the Armed 
Forces, for the purpose of immunizing independent contractors with the Army, Navy, etc., from certain 
State and local taxes. 

7 House Rept. No. 1186, 79th Cong., Ist sess. 
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Fortunately, the facts about the change in language in the last. sentence of 
section 9 (b) may be quickly and simply determined from the hearings. 
first witness to testify on 8. 1717 was Harold D. Smith, Director of the Bureau of 
the Budget, who appeared before the special committee on January 22, 1946. In 
the course of his testimony, Mr. Smith pointed out that the power given to the 
Commission in section 11 (b) (4) to “create or organize corporations, the stock of 
which shall be wholly owned by the United States and controlled by the Com- 
mission, to carry out the provisions of this act,’’ was both unnecessary and con- 
trary to the then recently adopted policy of the United States. Mr. Smith said 
that, in his belief, the Commission could accomplish nothing through the creation 
of a corporation that it could not accomplish by setting up a division of its own 
organization. He pointed out that the act of December 6, 1945, reduced the 
privileges of Government corporations and made clear the intent of the Congress 
to restrict the number of such corporations in the future. He recommended 
specifically that the grant of power to create corporations be stricken from 8. 1717.8 

In the bill finally reported, the special committee adopted Mr. Smith’s recom- 
mendation and the authority to create wholly owned corporations was, therefore, 
deleted from the eatalog of powers to be conferred on the Atomic Energy Com- 
mission. Then, as a matter of course, the last sentence of the tax exemption pro- 
vision in section 9 (b) (the renumbered section 8 (b) of the original draft of S. 
1717) was revised by striking out of the reference to ‘‘corporations created by the 
Commission”’ since the Commission no longer had power to create such corpora- 
tions. In the revision of this sentence, the word ‘‘activities’’ was inserted so that 
its final version read, and finally was enacted as follows: 

“The Commission, and the property, activities, and income of the Commission 
are hereby expressly exempted from taxation in any manner or form by any 
State, county, municipality, or any subdivision thereof.” 

The form of the tax exemption as reported by the committee is similar in form 
to the tax exemption accorded the Tennessee Valley Authority by section 13 of the 
TVA Act ® with the exception that the word “activities’’ has been substituted for 
che word ‘“‘franchises.’”’ In the absence of any other explanation, and there is 
none evident either in hearings, reports or debates, the inference is that “activities” 
was substituted as a term appropriate to an organization (i. e., the Commission) 
which was not an incorporated entity since the term ‘“‘franchises”’ is a term ofart 
as applied to a corporation. 

In the report of the special committee on the final version, the only reference 
ro section 9 (b) is as follows: 

“The Commission is authorized to reimburse States and municipalities for loss 
im taxes incurred through acquisitions of property.’’ 

For the purpose of construing the tax exemption section of the AEC Act this 
is the crucial point in the proceedings. It is submitted that what follows deter- 
mines any possible controversy about the application of the exemption. The 
first and most significant fact is that in its report the special committee made no 
reference whatsoever to the sentence in section 9 (b) which defines the exemption. 
Therefore, the technical change made in the wording must be assumed to have been 
made for the reason which is the obvious one, i. e., to accommodate the language of 
this sentence to a substantive change made in another part of the bill. To accept 
the view that the committee at this point made a substantial change in the type of 
tax exemption to be provided for the AEC necessitates the acceptance of a series 
of assumptions which are so improbable as to be absurd; namely, that the com- 
mittee started out with an exemption limited strictly to a governmental entity, an 
exemption along familiar lines which was precedented and current in both theory 
and practice, that without recommendation or discussion the committee decided 
to depart from both precedent and practice and to incorporate an element of 
protection for private interests of the same type which Congress had several times 
rejected in the past, that the committee so acted when it changed section 9 (b), 
that fortuitously the design of the committee was not apparent because the change 
seemed to be one made on technical grounds to accommodate the language of the 
important sentence to a substantial amendment made elsewhere, and finally, 
that the committee did all this without provoking a question in either the com- 
mittee, the House or the Senate about such a fundamental change of policy. 

There was no debate or comment on section 9 (b) when S. 1717 passed the Sen- 
ate and House. During the section by section reading of the bill in the House 
there followed immediately after the reading of section 9 (b) some banter on the 


5 Hearings, pt. 1, January 22 and 23, 1946, p, 38, 
* See n. 4. 
#S. Rept. No. 1211, 79th Cong. 2d sess., p. 22. 
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possible use of atomic energy to mutate physical species. Mrs. Luce who initi- 
ated that discussion later described it as ‘‘a humorous attempt to focus attention 
on the incredible potentialities of atomic energy’ (92 Congressional Record 
9469-9470, 9556). Whatever it was about, the discussion very definitely was 
not about section 9 (b). 

Representative Price. Do you have any further statement to make? 

Mr. Prerce. No, sir. 

Representative Price. Who would be your next witness, Mr. 
Conlon? 

Mr. Conton. Mr. Chairman, that concludes the formal part of our 
presentation. There are gentlemen here from a number of the States 
in which these problems have come up, and I suggest that if there are 
aay specific questions, questions that the committee would like to ask, 
they are available to answer them. 

I know Mr. Dickinson has some figures in reply to the question 
raised by Mr. Van Zandt, or rather Mr. Jackson, about the amount of 
refund or claims pending in his State. Perhaps you would like to 
hear from him. It is a considerable sum of money, and it is a State 
in which some of this Roane-Anderson litigation originated. 

Representative Price. Would Mr. Dickinson like to present that 
material? 


STATEMENT OF JACOB M. DICKINSON, COMMISSIONER OF THE 
DEPARTMENT OF FINANCE AND TAXATION, TENNESSEE 


Mr. Dickinson. Mr. Chairman, I am Jacob M. Dickinson, com- 
missioner of the department of finance and taxation, Tennessee. 

Mr. Chairman, I did not bring a schedule of that with me. I have 
figures which are very brief. 

In answer to the question as to whether the Commission can give 
us these figures, | would say that they haven't given it to us at all 
in Tennessee as yet. They are still working on it, but to date the 
figures that have been claimed from refund of the sales and use tax 
in the State of Tennessee is $2,911,377.85, on account of this 
decision. 

In addition to that, there is an unknown amount involved in var- 
ious occupational privilege taxes which they have refused to pay and 
which we have been holding in abeyance pending this litigation. 

For security reasons, it is impossible for our representatives to go 
into the closed area, and they won't give us any information of what 
is in there, but such privilege taxes as restaurants, vending machines, 
and minor operations that are carried on in there are not being paid, 
and that deprives the counties of revenue, as well as the State. It is 
an entirely unknown amount because they refuse to give it to us. 

Representative Price. Ordinary soft drink vending machines, cig- 
arette machines, and restaurants are not paying taxes? 

Mr. Dickinson. Not within the atomic area, and we cannot get 
the information. 

Representative Price. You referred to $2,911,000, and so forth, as 
Roane-Anderson? 

Mr. Dickinson. That results from the Carbide & Carbon, and 
Roane-Anderson, Diamond Coal Mining Co., and various 

Representative Price. That figure relates to all? 

Mr. Dickinson. All of them, but it is not a definite figure as yet. 
We are still processing this matter. 
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There are also questions as to what questions they are going to’raise 
on other taxes such as our excise tax, based on income, which is a 
privilege tax under the Tennessee State Constitution. There is a 
general feeling that lots more is going to have to be litigated in this 
matter, unless the act can be revised. 

Representative Price. Have they been paying any of those taxes? 

Mr. Dicxtnson. They have been paying the corporate taxes. The 
corporate taxes generally have been paid, but there has been discussion 
of it. 

Senator KNowLanpb. Have they been paying them under protest? 

Mr. Dicxtnson. No; not those. I don’t think that anyone antic- 
ipated the scope of the Supreme Court decision in the matter, or they 
might have paid those under protest. We fear that there will be 
questions coming up. 

Representative Van Zanpr. Of course, they can sue for recovery. 

Mr. Dickinson. No, sir. In Tennessee we have that provision 
that they must pav under protest in order to sue for recovery. 

Representative Van Zanpt. Could you give us in round figures just 
what it has cost the State of Tennessee to date? 

Mr. Dickinson. $3 million. 

Representative Van Zanpr. $3 million? 

Mr. Dicxrnson. Yes, sir. That is only Atomic Energy. 

Representative Jackson. You don’t have the figures from the 
State of Washington? 

Mr. Dicxtnson. No, sir; I do not. I am sorry, but if this same 
exemption were carried to the Armed Forces’ contractors, we would 
lose an additional $2 million from the contractors we are now getting 
payments on. Iam speaking only of the sales and use tax, and we do 
not tax anything that is billed to the Federal Government directly, 
but only to the independent contractors. 

Representative Van Zanpr. What percentage of your annual in- 
come take does this represent? 

Mr. Dickinson. Our annual income collections last vear were $160 
million. This actually is almost 10 percent of our sales-tax collections. 
It is about 2 percent of our total, and almost 10 percent of our sales 
and use-tax collection. 

Representative Bartne. Do you have any figures on Nevada? 

Mr. Dicxtnson. I do not. I am sorry, sir. 

Mr. Chairman, might I make a very brief statement on one phase 
that I think has not been covered? 

Representative Price. Yes. 

Mr. Dicxrnson. I subscribe completely to what Mr. Pierce has 
stated, but I would like to point out that in the first section of the 
Atomic Energy Act it is declared to be the policy of the people of the 
United States: 
subject at all times to the paramount objective of assuring the common defense 
and security, the development and utilization of atomic energy shall, so far as 
practicable, be directed toward improving the publie welfare, increasing the 
standard of living, strengthening free competition in private enterprise, and 
promoting world peace. 

In spite of this declaration that it is a policy of the act to strengthen 
free competition and private enterprise, with the necessarily accom- 
panying right of a State to tax such private enterprise, the Supreme 
Court of the United States has declared that section 9 (b) of the act 








STATE TAXATION OF AEC CONTRACTORS 33 


exempts independent cortractors with the Atomic Energy Commission 
from the payment of nondiscriminatory sales and use taxes. 

This has been discovered to be the intent of Congress, even though 
the bill that became the Atomic Energy Act of 1946 never renege d 
at any time during its deliberation the question whether section 9 (b) 
would operate to exempt independent contractors from State taxation. 

I would like to present that because I don’t think it has been pre- 
sented in our general presentation. I had had a larger statement, 
but I won't offer that. 

Representative Price. Thank you very much. 

Representative VAN Zanpr. May I ask the witness a question? 

Representative Price. Mr. Van Zandt. 

Representative VAN ZaAnpr. You said a moment ago that the deci- 
sion of the Court was so far-reaching that it eventually may involve 
Armed Forces’ contracts? 

Mr. Dickinson. Only as a result of additional legislation. It is not 
suggested that this Atomic Energy immunity extends at all now to 
contractors, but if you have exemption for these contractors, it would 
be manifestly unfair to tax the others 
# Representative Jackson. Your point is that the Court decided this 
case on interpretation of section 9 (b) of the Atomic Energy Act. 
Your further point is, I take it, that if this position should be sustained, 
then the Congress could utilize this type of language to extend it to 
the Military Establishment and other Federal activities? 

Mr. Dickinson. And quite reasonably so. 

Representative Van Zanpr. The precedent has been established? 

Mr. Dickrnson. Yes, sir. 

Representative Jackson. That is the principle of the thing. 

Mr. Dickinson. In fairness, you might say they would extend it 
to the others. 

Representative Price. Thank you very much. 

Senator KNowLanp. I would like to ask one question either of Mr. 
Pierce or of someone else who might be here. 

Is it your judgment that this bill would broaden the field over 
what was in the King & Boozer formula? 

Mr. Dickinson. I feel this amendment that you introduced, 
Senator, will solve the problem. I personally do. 

B® Senator KNowLanpb. Will it open the door wider than it was prior 
to this recent decision, and leave it where you feel that it was left by 
that declaration? 

Mr. Dickinson. Unless it gets to court again and some new unantic- 
ipated decision is made, I do think that. Frankly, we did not expect 
this and did not anticipate it in any way. In other words, you can’t 
argue with the Supreme Court. 

Senator KNow.anp. In other words, in your judgment the bill if 
enacted into law would leave you where you thought you were prior to 
this recent decision? 

Mr. Dickinson. That is my belief, sir. 

Representative Van Zanpt. Did the witness hear the suggestion of 
Senator Bricker, of Ohio, some few moments ago? 

Mr. Dickinson. Of just striking out the word “activities’ 

Representative Van Zanpt. No. I mean when he suggested that 
we probably should amend Senator Knowland’s bill by simply spelling 
out exactly what we mean, and guaranteeing that we have the neces- 


» 








34 STATE TAXATION OF AEC CONTRACTORS 


sary language in the law so the Court will not come up with another 
decision that will throw us off balance. 

Mr. Dickinson. I heard that, sir, 

Representative Van Zanpt. Would you concur in that suggestion? 

Mr. Dickinson. I hesitate to suggest how amendments to acts of 
Congress should be written. I have not had any experience in legis- 
lative work. I do think that in all fairness it should be made very 
clear. 

Representative Van ZAanpr. In other words, you believe we should 
spell it out? 

Representative Jackson. Didn’t the Court make quite a bit of the 
fact that the legislative intent was pretty clear in this particular 
section, and that the Court indicated that it had looked all through 
the record and could not find anything to contradict its position? I 
think there was a considerable point made of that. 

Senator KNow.Lanp. Mr. Chairman, it does seem to me that we 
have had enough experience in the Congress and elsewhere that once 
the camel gets its nose in under the tent, certainly there will be a 
great deal of equity if this is allowed to stand for a person who is 
doing the same sort of work with the National Defense Establish- 
ment, to say as important as Atomic Energy is, after all building 
rockets or artillery or tanks or something else is also important, or 
warships, for that matter, and consequently the same exemption 
should be given to them if it is going to be left with the contractors 
in Atomic Energy. 

I think it opens up a whole vista which will be damaging all along 
the line, unless the loophole is plugged, and plugged very promptly. 

Representative Price. There are so many programs of similar 
nature that we have to do something now to clarify the position of 
the Congress. 

Thank you very much. 

Does anyone else desire to make a brief statement? 

Mr. Conton. Mr. Chairman, we will close, with your permission, 
with one brief comment from Mr. Conn Sterling, commissioner of 
revenue of Indiana, a State which has a great deal of that activity 
now. 


STATEMENT OF CONN J. STERLING, COMMISSIONER OF REVENUE, 
INDIANA 


Mr. Srerutne. Mr. Chairman, I am Conn J. Sterling of the Com- 
mission of Revenue of the State of Indiana. 

This word “activities,” of course, is causing a lot of confusion, as 
Congressman Jackson has mentioned here a moment ago. We are 
unable to get clarification, at least from Mr. A. M. Kolker of the 
United States Atomic Energy Commission, from the Savannah River 
operations office. The very question that the gentleman raised here, 
Congressman Jackson, I raised with this committee that came out, 
and the best that we could get, “Well, we will let you know.” 

That was in February—February 4, 1951. To date we have not 
had any reply. 

And, of course, with reference to the refunds that were talked about 
here this morning, it is going to seriously hamper the fiscal policies 
of the State. 
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But to me over and above that, as the law provides—and I would 
like to read just a few lines of it, which will bring it out—this is in the 
law, section | (a), “Declaration of policy”: 

It is reasonable to anticipate, however, that tapping this new source of energy 
will cause profound changes in our present way of life. Accordingly, it is hereby 
declared to be the policy of the people of the United States that, subject at all 
times to the paramount objective of assuring the common defense and security, 
the development and utilization of atomie energy shall, so far as practicable, be 
directed toward improving the public welfare, increasing the standard of living, 
strengthening free competition in private enterprise, and promoting world peace. 

To me that means that whether we have war or after the war is 
over, that the efforts of the Atomic Energy Commission will be 
directed toward other sources in our normal life, and what if that 
word “activities” should be left in the Atomic Energy Act? 

Would it mean in vears to come as far as the States are concerned, 
when new plants would be built for, say, commercial energy, we 
would be unable to secure any revenue from that source? 

It is just a tremendous problem as we view it in the States, and 
certainly as I talked to the various people in our State, our Governor, 
our revenue board, one of whom is here this morning, Mr. Millis, we 
all feel that some action should be taken to eliminate that word, because 
we are not looking at it only for the time being but what will happen 
in 5 years or 10 years from now along that same line. 

We feel that it is something in the future. Just how large it will 
get is a question, but we do know if the word “activities” is permitted 
to remain in that law, that it will materially affect our taxing situa- 
tion in our State. Likewise, it will affect our sources of income on 
which our States operate. 

Gentlemen, that is all I have to say. Thank you. 

Mr. Conton. We wish to thank the committee. 

Representative Price. Thank you very much. 

If there are any others present here who desire to submit a state- 
ment to the committee, it will be included in the record. 

(Statement submitted by William F. Connelly, State tax commis- 
sioner of Connecticut, is as follows:) 

Gentlemen, while Connecticut is not seriously affected by the Roane-Anderson 
decision because of the few contractors doing business with the Atomic Energy 
Commission, as tax commissioner of the State, I am very apprehensive of the 
disastrous results to the State taxes if the principle were to be extended to all 
contractors doing business with other branches of the Federal Government. 

I urge your committee, therefore, to give favorable consideration to changing 
the language of section 9 (b) of the Atomic Energy Act, to prevent this result. 


(Whereupon, at 12:05 p. m., the joint committee adjourned.) 
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Tue Strate or Coiorapo, 
Denver, March 11, 1952. 
Hon. Ep. C. JoHNson, 
United States Senator, 
Senate Office Building, Washington 25, D. C. 

Dear Ep: Mr. Averill C. Johnson, director, Department of Revenue for the 
State of Colorado, has discussed with me the possibility of amending section 9 (b) 
of the Atomic Energy Act of 1946. You will recall that this original act provided 
for the exemption of taxation for Government contractors carrying on any activ- 
ities for the Atomic Energy Commission. It is understood that a proposed amend- 
ment to the act has or will be introduced and will be referred to the Joint Com- 
mittee on Atomic Energy. 

Colorado is one of only eight States directly affected by this particular 
exemption and the recent interpretation of the United States Supreme Court in 
the Roane-Anderson case which extended this immunity beyond the original 
intent of Congress. 

It would seem to me that this law and the subsequent Court decision would 
give serious implications of interfering with State and local tax powers, establish- 
ing a precedent which might be made applicable to individual contractors working 
on other types of Government projects, and thereby seriously disrupting State 
and local tax procedures and revenues. 

Fortunately, you and Senator Millikin, to whom I am writing a similar letter, 
are both on this joint committee, and I wanted to contact you before a final 
decision was made concerning this possible amendment. 

I would appreciate your advising me of your reaction and keeping me advised 
of the outcome of the deliberations on this matter. 

Sincerely, 
Dan THORNTON, Governor. 





Strate or Nortu CaRO.uina, 
DEPARTMENT OF REVENUE, 
Raleigh, March 21, 1952. 
Hon. Cart DurnamM, 
Vice Chairman, Joint Committee on Atomic Energy, 
New House Office Building, Washington, D. C. 

Dear Cart: You will recall that Charles F. Conlon, executive director of the 
Federation of Tax Administrators and executive secretary of the National Asso- 
ciation of Tax Administrators and I conferred with you in the lobby of the Capitol 
with reference to some proposed legislation to be submitted to the Joint Cons- 
mittee on Atomic Energy, the purpose of which is to settle some State tax problems 
on sales taxes which have resulted from the decision in the Carson v. Roane- 
Anderson case recently decided in the Supreme Court of the United States. 

Following our conference with you, Mr. Conlon had an extended talk with 
John Walker of your committee staff, as a result of which Mr. Conlon has written 
Senator McMahon requesting him to arrange a meeting of your committee with 
a representative group of tax administrators. I am enclosing herewith a copy of 
the letter to Mr. McMahon and will appreciate it if you will confer with Mr. 
Me Mahon and advise Mr. Conlon or myself when you think such a meeting may 
be arranged with your committee. 

With kind personal regards, I am 

Sincerely vours, 
EvGeENeE G. SuHaw, Commissioner. 


36 








STATE TAXATION OF AEC CONTRACTORS 37 


Strate or WASHINGTON, 
Olympia, April 4, 1952. 
Senator Brien McManon, 
Chairman, Joint Committee on Atomic Energy, 
Senate Office Building, Washington, D. C. 

Dear Senator McManon: I feel it my urgent duty as Governor of the State 
of Washington to bring to your attention the possible consequences of the decision 
handed down by the Supreme Court of the United States on January 7, 1952, in 
the cases of Carson v. Roane-Anderson Co. and Carson v. Carbide & Carbon Corp. 
and to request you, as Chairman of the Joint Committee on Atomic Energy, 
to lend your every effort in obtaining the necessary congressional action correcting 
or clarifying section 9 (b) of the Atomic Act of 1946. 

You are no doubt familiar with the Court’s opinion and I shall not here review 
it in detail other than to refresh your recollection by reciting briefly the salient 
points of the case. It involved the imposition of the Tennessee sales and use 
taxes upon the sale of property to private independent contractors for consump- 
tion and the use of property by the contractors as consumers in the performance 
of their contracts with the Atomic Energy Commission at Oak Ridge. The Court 
held that under section 9 (b) of the Atomic Energy Act of 1946 these contractors 
acquired tax exempt status and were, therefore, not subject to the Tennessee tax. 
The matter for greatest concern is the fact that the Court accepted the Govern- 
ment’s proposition that Congress, by he use of the word “‘activities’’ in said 
section 9 (b) intended to grant a tax exemption to private independent contrac- 
tors. Under this decision there seems little escape from the conclusion that private 
independent contractors with the Atomic Energy Commission may now be 
completely immune from all State and local taxation. 

While the Roane-Anderson case deals with sales and use taxes, yet there is no 
limitation of the exemption indicated in the opinion. If ‘‘activities’’ refers to 
contractors’ activities, then by literal application of the statute, these contrac- 
tors “are hereby expressly exempted from taxation in any manner or form by 
any State, county, municipality, or any subdivision thereof.’”’ Real and per- 
sonal property taxes, income taxes, unemployment compensation and other pay- 
roll taxes, business and occupation taxes and other franchises, and all similar 
levies would thus be included within the scope of the exemption. Some appre- 
hension has been further voiced that the decision might be equally applicable to 
subcontractors, sub-subcontractors, and even those who merely sell merchandise 
to those involved in the performance of contracts. 

This case is of tremendous significance to ali State and local governments and 
its results may be of the utmost importance to the State of Washington, particu- 
larly with respect to its assertion of tax jurisdiction over private contractors en- 
gaged in the performance of contracts with the Atomic Energy Commission on the 
Hanford Works, the atomic energy installation in eastern Washington. Illustra- 
tive of the importance of this question to this State is a case now pending before 
the Supreme Court of Washington wherein General Electric Co., a prime con- 
tractor with the Atomic Energy Commission, is seeking a refund from the State of 
business and occupation taxes paid under the provisions of title Il of the Wash- 
ington Revenue Act of 1935. If the Roane-Anderson Co. decision is held to be 
controlling the State will be required to refund approximately $1% million and 
should the doctrine of that case be extended to subcontractors the State’s tax 
problem would be multiplied many times over. There is the even more serious 
possibility that the right of the State to collect various payroll taxes will be im- 
periled. Such taxes furnish security benefits to the several thousand workmen 
employed on the project who are or who have become residents of this State. 

In my view, the interpretation of the court is a most serious interference with 
State and local tax powers. If this principle is extended to apply to other types 
of Federal contractors, it means that a substantial part of the State and local tax 
base has been swept out of existence. Fundamentally, the principle of concurrent 
powers of taxation in the Federal and State Governments is implicitly denied by 
the Court’s interpretation. There would seem to be no valid reason why a private 
firm engaged in the performance of this particular work for the Federal Govern- 
ment should be exempt from State or local taxation with respect to those activities 
and I doubt that such could have been the intention of the Congress. 

In order to remove any doubt or question that private independent contractors 
with the Atomic Energy Commission are subject to the same taxes, State and 
local, as other Federal contractors, it is my earnest recommendation that the last 
sentence of section 9 (b) of the Atomic Energy Act of 1946 should be amended by 
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the deletion of the word “‘activities.”” 1 sincerely trust that you coneur with me 
in the need for this clarification and that you will give this recommended amend- 
ment your utmost support. 
Sincerely, 
Artuur B. LANGLre, Governor. 


STATE OF WASHINGTON, 
Olympia, April 4, 1952. 
Senator Bourke B. HIcKENLOOPER, 
Member, Joint Committee on Atomic Energy, 
Senate Office Building, Washington, D. C. 

Dear Senator: I feel it my urgent duty as Governor of the State of Wash- 
ington to bring to your attention the possible consequences of the decision handed 
down by the Supreme Court of the United States on January 7, 1952, in the cases 
of Carson vy. Roane-Anderson Co. and Carson v. Carbide & Carbon Corp. and to 
request you, as a member of the Joint Congressional Committee on Atomic 
Energy, to lend your every effort in obtaining the necessary congressional action 
correcting or clarifying section 9 (b) of the Atomic Act of 1946. 

You are no doubt familiar with the Court’s opinion and I shall not here review 
it in detail other than to refresh your recollection by reciting briefly the salient 
points of the case. It involved the imposition of the Tennessee sales and use 
taxes upon the sale of property to private independent contractors for consump- 
tion and the use of property by the contractors as consumers in the performance 
of their contraets with the Atomic Energy Commission at Oak Ridge. The 
Court held that under section 9 (b) of the Atomic Energy Act of 1946 these 
contractors acquired tax-exempt status and were, therefore, not subject to the 
Tennessee tax. The matter for greatest concern is the fact that the Court accepted 
the Government’s proposition that Congress, by the use of the word “activities” 
in said section 9 (b), intended to grant a tax exemption to private independent 
contractors. Under this decision there seems little escape from the conclusion 
that private independent contractors with the Atomic Energy Commission may 
now be completely immune from all State and local taxation. 

While the Roane-Anderson case deals with sales and use taxes, yet there is no 
limitation of the exemption indicated in the opinion. If ‘‘activites’”’ refers to 
contractors’ activities, then by literal application of the statute, these contractors 
“are hereby expressly exempted from taxation in any manner or form by any 
State, county, municipality, or any subdivision thereof.’”” Real and personal 
property taxes, income taxes, unemployment compensation and other payroll 
taxes, business and occupation taxes and other franchises, and all similar levies 
would thus be included within the scope of the exemption. Some apprehension 
has been further voiced that the decision might be equally applicable to sub- 
contractors, sub-subcontractors, and even those who merely sell merchandise to 
those involved in the performance of contracts. 

This case is of tremendous significance to all State and local governments and 
its results may be of the utmost importance to the State of Washington, particu- 
larly with respect to its assertion of tax jurisdiction over private contractors en- 
gaged in the performance of contracts with the Atomic Energy Commission on the 
Hanford Works, the atomic energy installation in eastern Washington. Illus- 
trative of the importance of this question to this State is a case now pending before 
the Supreme Court of Washington wherein General Electric Co., a prime con- 
tractor with the Atomic Energy Commission, is seeking a refund from the State 
of business and occupation taxes paid under the provisions of title II of the 
Washington Revenue Act of 1935. If the Roane-Anderson Co. decision is held 
to be controlling the State will be required to refund approximately $1% million 
and should the doctrine of that case be extended to subcontractors the State’s 
tax problem would be multiplied many times over. There is the even more serious 
possibility that the right of the State to collect various payroll taxes will be im- 
periled. Such taxes furnish security benefits to the several thousand workmen 
employed on the project who are or who have become residents of this State. 

In my view, the interpretation of the Court is a most serious interference with 
State and local tax powers. If this principle is extended to apply to other types 
of Federal contractors, it means that a substantial part of the State and local tax 
base has been swept out of existence. Fundamentally, the principle of concurrent 
powers of taxation in the Federal and State governments is implicitly denied by 
the Court’s interpretation. There would seem to be no valid reason why a 
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private firm engaged in the performance of this particular work for the Federal 
Government should be exempt from State or local taxation with respect to those 
activities and I doubt that such could have been the intention of the Congress. 

In order to remove any doubt or question that private independent contractors 
with the Atomic Energy Commission are subject to the same taxes, State and 
loeal, as other Federal contractors, it is my earnest recommendation that the last 
sentence of section 9 (b) of the Atomic Energy Act of 1946 should be amended 
by the deletion of the word “activities.” I sincerely trust that you concur with 
mein the need for this clarification and that you will give this recommended 
amendment your utmost support. 

I am sorry I missed seeing you when you were in the State this time. Many 
thanks for your fine help. 

Best personal regards. 

Sincerely, 
Artuur B. LANGuir, Governor. 


STaTE or Iowa, 
Strate Tax ComMIssION, 
Des Moines, April 9, 1982. 
Hon. Bourke B. HickENLOoPER, 
Senate Office Building, Washington, D. C. 

Dear Senator: At the direction of our commission and as legal counsel for 
the State Tax Commission of Iowa, I am taking the liberty of directing your 
attention to a recent United States Supreme Court decision rendered January 
7, 1952, entitled “Sam K. Carson, Commissioner of Finance and Taxation for 
the State of Tennessee versus Roane Anderson Co.”’ This case appears in volume 
96 of the Law Edition of the United States Supreme Court Reports at page 198. 
See the advance sheets of January 28, 1952. 

The State of Iowa is vitally interested in the impact of this decision because 
of the fact that the Court held State sales and use taxes, which were collected 
from contractors with the Atomic Energy Commission and from merchants selling 
goods to such contractors on articles used by the contractors in the performance 
of their contracts with the Commission, were improperly exacted because of the 
fact that these taxes were prohibited by section 9 (b) of the Atomic Energy Act 
of 1946, exempting the activities of the Commission from State taxation. The 
exemption from taxation was based upon the word “‘activities,”’ and the Court 
held that the contracts in question came within the descriptive word “activities.” 
This was not in the bill, as originally presented to Congress, but was inserted 
while the bill was in Congress by striking out the language in reference to cor- 
porations ‘“‘ecreated by the Commission” and inserting the word “activities.” 

Heretofore the State of Iowa has collected taxes from contractors under 
authority of the cases James v. Dravo Contracting Company 302 ..S8. 134 decided 
in 19387 and Alabama v. King & Boozer 314 U. 8.1 decided in 1941. The effect 
of the recent interpretation of the United States Supreme Court is such that it 
can be inferred that Congress in enacting the law relative to powers to be con- 
ferred upon the Atomic Energy Commission deliberately and without any debate 
comment or expression of any kind reversed the holding of the Dravo and King 
& Boozer cases. 

Heretofore in similar legislation Congress has been very careful to recognize 
these last two cases. This matter is important to the State of lowa and the security 
of its revenue. We are informed that the National Association of Tax Adminis- 
trators has arranged a meeting for April 24 between the Joint Committee of 
Congress on Atomic Energy and a small committee from their organization to 
discuss a proposal to eliminate placing the Atomic Energy Commission and its 
activities in a special! position. 

I am requested to advise you that if convenient the taxing authorities of the 
State of lowa would appreciate your personal appearance at this meeting so that 
vou may advise the Joint Committee of Congress on Atomic Energy as to the 
unfairness of this act in light of the recent decision and suggest that all activities 
of the Federal Government should be placed upon a fair and equitable basis and 
that the Atomic Energy Act should be amended in such manner as to make the 
application of the sales and use tax laws of the various States uniform in all 
instances. 

Respectfully submitted. 

Henry W. WorMtey, 
Special Assistant Altorney General, 
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CoMMONWEALTH oF KENTUCKY, 
Frankfort, April 21, 1952. 
Senator Barren McManon, 
Chairman, Joint Committee on Atomic Energy, 
United States Senate Office Building, Washington, D. C. 

Dear Senator McManon: It is our understanding that representatives of 
State tax administration agencies are meeting with vour committee this week 
to urge revision of the Atomic Energy Commission Act so as to make it clear 
that private and independent contractors with the Commission are subject to 
normal State and local tax levies. 

We were of the opinion that the Atomic Energy Commission Act accorded 
only the usual tax exemptions to governmental instrumentalities until the Su- 
preme Court of the United States in the recent case, Roane-Anderson v. Carson 
arising out of Tennessee, held otherwise. 

Prior to the Atomic Energy Commission Act the legislative policy of the Fed- 
eral Government has increasingly tended to grant tax exemptions only to statu- 
tory instrumentalities of the Federal Government. This is well evidenced by 
the Buck Act and subsequent legislation. The restriction of tax immunity has 
been given judicial approval in Alabama v. King and Boozer, 314 U. 8. 1 (1941) 
and numerous other cases. 

Federal facilities are expanding to such a degree that unless the policy which 
the Federal Government had evidenced as espousing, prior to the Atomic Energy 
Commission Act, is reinstated and continued, State and local governments will 
find it extremely difficult in many instances to maintain existing services, let 
alone provide the additional service which is demanded by virtue of expanding 
Federal programs. 

It is our hope that you will give careful consideration to the representative 
tax administrators who appear before you this week and that it may be possible 
for your committee to recommend an amendment of the Atomic Energy Com- 
mission Act so as to subject the private and independent contractors to general 
State and local taxes. 

Sincerely yours, 
LAWRENCE W. WETHERBY, 
Governor. 


House or REPRESENTATIVES, 
Washington, D. C., April 21, 1952. 
Hon. Brien Mc Manon, 
Chairman, Joint Committee of Congress 
on Alomic Energy, Capitol, Washington, D. C. 

Dear Senator McMauon: | am forwarding you herewith a letter from Mr. 
W. A. Cooper, collector of revenue, department of revenue, State of Louisiana, 
with reference to the matter of making it possible for the States to collect excise 
and license taxes on contractors working under contract with the Atomic Energy 
Commission. 

I will appreciate it if you will bring Mr. Cooper’s letter to the attention of 
your committee and trust that favorable consideration can be given to his views 
in this connection. 

With kindest regards, I am 

Sincerely yours, 
Henry D. Larcape, Jr., M. C. 


Strate or Louisiana, 
DEPARTMENT OF REVENUE, 
Baton Rouge 1, April 17, 1952. 
Congressman Henry D. Larcape, Jr., 
House Office Building, Washington, D. C. 

Dear Sir: In January of this year the United States Supreme Court held in 
the case of Carson, Commissioner of Finance, v. Roane-Anderson Company et al 
(72 S. Ct. 257), that a sales tax could not be collected by the State from a con- 
tractor working under a contract with the Atomic Energy Commission. This 
holding was based on the ground that this was an “activity’’ of the Atomic Com- 
mission which is exempt from State taxation under section 9 (b) of the Atomic 
Energy Act of 1946 (42 U.S. C., sec. 1809 (b)). It has been the universal rule 
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heretofore that contractors working under a contract with a Federal agency or 
commission are not exempt from State excise and license taxes, as was held in 
the case of State of Alabama v. King and Boozer et al (314 U.S. 1, 62 8. Ct. 43), 
and other cases of like nature. 

If this principle of exempting contractors under a contract with a Federal agency 
or commission is continued, it will seriously restrict the taxing power of the States 
and curtail their tax revenues. As collector of revenue for the State of Louisiana, 
I would like to request that you use your influence to abolish this exemption of 
contractors with the Atomic Energy Commission from taxation. This may be 
the opening wedge in further exemptions to contractors working under contract 
with the Government from excise and license taxes of a different nature. I feel 
sure that it has been the policy of Congress not to deprive the States of revenue 
from contractors with the Government who are engaged in a private business 
and should be put on the same basis as contractors working under a contract with 
a& private person or corporation. 

I am advised that there will be a meeting between the Joint Committee of 
Congress on Atomic Energy and a small committee representing the tax adminis- 
trators of several States held on April 24, 1952, in the committee rooms in Wash- 
ington for the purpose of clarifying this matter and making it possible for the 
State to collect the excise and license taxes on these contractors in the same way 
as taxes are collected on contractors working under a contract with a private 
concern. Anything you can do to assist in the matter will be very much appre- 
ciated. 

Yours very truly, 
W. A. Cooper, Collector of Revenue. 


House or REPRESENTATIVES, 
Washington, D. C., April 22, 1952. 
Hon. Brien McManon, 
Chairman, Joint Committee on Atomic Energy, 
Senate Office Building, Washington, D. C. 
Dear Mr. Cuarrman: I feel that it is very important to all of the States and, 
of course, particularly to the State of Maryland, that the elimination of the tax 


exempt status in the case of the Atomic Energy Commission be brought about. 


Since other agencies are not exempted and the State has been receiving consider- 
able revenue, especially under its sales tax law, on the material and supplies used 
by contractors ee work for those agencies, I can see no reason why the AEC 
should be given an exempt status. 

I earnestly request, therefore, that you give this matter serious consideration 
and do what you can to assist the State of Maryland, and other states, in the 
efforts that are being made by the National Association of Tax Administrators, 
which is an organization consisting of the various state tax administrators, to 
bring about the elimination of the tax exempt status enjoyed by contractors 
with the Atomic Energy Commission. 

Thanking you for your careful consideration of this matter, and with kind 
regards, I am 

Sincerely yours, 
Georce H. FAtion, 
Member of Congress. 


Hovusrt oF REPRESENTATIVES, 
Washington, D. C., April 24, 1952. 
Hon. Brien McMauon, - 
Chairman, Joint Committee on Alomic Energy, 
Capitol Building, Washington, D. C. 

Dear Senator McMauon: It is my understanding that your committee is 
holding a hearing today in connection with the recent United States Supreme 
Court decision in the cases of Carson v. Roane-Anderson Co. and Carson v. Carbide 
& Carbon Corp., and its effect upon the taxing authorities of the States. 

I am greatly concerned about the possible-effeet of these decisions with refer- 
ence to the Hanford Atomic Engineering Works in the State of Washington. I 
am sure that Congress did not intend to exempt the contractors from State sales 
and occupation taxes simply by reason of their having a contract with the Atomic 
Energy Commission. Unless Congress corrects this situation the taxing power of 
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the State of Washington will be seriously impaired. In addition, the State will 
be subjected to numerous suits for back taxes, not only sales tax but business and 
occupation taxes together with a claim for all unemployment insurance taxes paid 
during the past several years. In fact, it could invalidate the present iwhemploy- 
ment insurance henefits of employees at the Hanford Engineering Works. 

I am advised that the General Electric Co. brought suit some time ago for 
refund from the State of Washington for business and occupation taxes previously 
paid. This case is now pending before the Supreme Court of the State of Wash- 
ington. If the present Pnited States Supreme Court decision stands, the State 
of Washington may be required to pay back one and one-quarter million dollars 
on this tax item alone. 

I strongly urge that the committee take immediate steps to amend the Atomic 
Energy Act so as to nullify the doctrine laid down in the Carson v. Roane-~Anderson 
Co. and Carson v. Carbide & Carbon Corp. decision. 

With best of personal regards. 


Sincerely yours, 
Hvueu B. Mrrenep.. 





Unirep Sratres SENATE, 
CoMMITTEE ON AGRICULTURE AND Forestry, 
April 25, 1952. 
Hon. Brren McManon, 
Chairman, Joint Committee on Atomic Energy, 
The Capitol, Washington, D. C. 

Dear Brien: For the attention end consideration of your committee, | am 
enclosing a telegram I have received from Mr. Manuel Lujan, commissioner of 
revenue, bureau of revenue, Santa Fe, N. Mex. 

Mr. Lujan’s wire will be self-explanatory and I feel you and your members will 
be interested in his views and recommendation. 


Sincerely yours, 
Ciinton P» ANDERSON. 


Santa Fe, N. Mex., April 23, 1952. 
Senator Cuinton P. ANDERSON, 
United States Senate, Washington, D. C.: 

National Association of Tax Administrators have arranged meeting for April 
24 between Joint Committee of Congress on Atomic Energy and committee from 
NATA with reference to amending Atomic Energy Act due to decision in Carson 
case; we favor amendment. Unless law is amended New Mexico will lose hun- 
dreds of thousands of dollars in revenue which goes to public schools; please try 
to attend hearing if just to insert our recommendation in record. 

Manvet Lvsan, 
Commissioner of Revenue, Bureau of Revenue. 


Unrrep States SENAT#, 
COMMITTEE ON THE District or CoLUMBIA, 
April 25, 1952. 
Hon. Brien McManon, 
Chairman, Joint Committee on Atomic Energy, 
United States Capitol Building, Washington, D. C. 

Dear Senator McManon: I am enclosing herewith a copy of a letter which 
I have received from the Honorable J. Bracken Lee, Governor of Utah, in reference 
to the hearings held yesterday by your committee on the problems incident to 
the decision of the Supreme Court in the Roane-Anderson case decided on 
January 7, 1952. 

Although I understand the point of view of the States was thoroughly presented 
at your hearings, I would appreciate it if you would include the Governor's letter 
in your printed transcript so that the point of view of Utah will be adequately 
explained. 

The senior Senator from Utah, Arthur V. Watkins, joins me in this request. 

Kindest personal regards, I am 


Sincerely, 
Watuace F. Bennett. 
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STare or Urau, 
OrFIceE OF THE GOVERNOR, 
Salt Lake City, April 22, 1952. 
Hon. Wat.ace F. Bennett, 
United States Senate, Washington, D. C. 

Dear Senator Bennett: I am advised by our Utah Tax Commission that 
the implications of the United States Supreme Court decision in the Roane- 
Anderson case handed down on January 7, 1952, are of utmost importance for 
State and local tax jurisdiction generally. This opinion was that contractors 
with the Atomic Energy Commission are exempt from taxation in any manner 
or form by State or local governments. 

The case on its facts dealt with the liability of contractors and their suppliers 
for the Tennessee sales and use taxes. However, if the contractors are exempt 
from any taxes, they are—under the express provisions of the statute construed— 
exempt from State and local taxation in “any manner or form.’’ The exemption 
accorded by these provisions (and there is no limitation apparent in the opinion 
of the Court) would thus include real and personal property taxes, inceme taxes, 
various types of franchise taxes, unemployment compensation taxes, and al! 
other types of State and local levies. 

This ease is of tremendous significance for State and local governments, but it 
does not appear to have been so regarded by the Court. The opinion runs con- 
trary to the philosophy expressed many times in the past by the three branches 
of the Federal Government: executive, legislative, and judicial; in dealing with 
private, independent contractors. We doubt if there was any intention on the 
part of Congress to give to a private, independent contractor the same exempi 
status for tax purposes as they enjoved by the United States under the Constitu- 
tion. Apparently the language of the section of the Atomic Energy Act construed 
by the Court in this case is derived from a similar section of the Tennessee Vallev 
Authority Act, but the latter does not apply to private contractors. 

Regardless of whether any Atomic Energy Commission contractors are operating 
in Utah, it is unlikely that AEC contractors will continue to have a unique status 
for State and local tax purposes. Either they will be put on the same basis ¢s 
other contractors with the Federal Government, or there will be pressure from all 
other Federal departments and agencies to make all their contractors immune 
from State and local taxes. We are, therefore, interested in any legislation that 
would remove the special immunity from State and local taxes which AEC con- 
tractors now enjoy. 

We understand that a meeting was arranged for April 24 on this subject be- 
tween the Joint Committee of Congress on Atomic Energy and a committee of 
State tax administrators. I am writing a similar letter to all our Utah congres- 
sional delegates with the request that you take such steps as you deem advisable 
to make this State’s position known. 

Sincerely yours, 
J. Bracken Les, Governor of Utah 
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